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An interesting discussion has appeared in 
the ‘‘Nation’’ on the subject of the Colorado 
act, requiring the supreme court to give,‘‘its 
opinion upon important questions, upon 
solemn occasions when required by the gov- 
ernor, the senate or the house of representa- 
tives, and all such opinions, shall be pub- 
lished in connection with the reported 
decisicns of said court.’’ The debate is 
prompted by a criticism of Prof. James B. 
Thayer, on a recent decision of the Supreme 
Court of Colorado, holding that such opinions 
have all the force and effect of judicial pre- 
cedents. This conclusion was evidently 
reached by a consideration of the language 
of the act which calls for the opinions of the 
supreme court, whereas in all of the other 
States the provision calls for the ‘‘opin- 
ions of the justices,’’ and the construc- 
tion given to it, with the single excep- 
tion of the State of Maine, is that 
the opinions are merely advisory. Prof. 
Thayer contends that this construction is 
clearly right and that these clauses simply 
introduce a piece of English constitutional 
procedure, and nothing is more certain than 
that such opinions in England are only ad- 
visory. We quite agree with Prof. Thayer 
that this is a very remarkable result, that of 
giving to such informal answers a judicial 
quality—the quality of authority and pre- 
cedent, and one may well doubt whether the 
court 1s not over-emphasizing the effect of 
using the word ‘‘court’’ instead of ‘‘justices 
of the court.” For the history of this sort 
of thing and its interpretation elsewhere must 
be remembered. ‘Ihe reporting of these 
answers is common everywhere. And it is 
worthy of remark that the Colorado amend- 
ment seems to contrast these ‘‘opinions’’ 
with the ‘‘decisions of the court.’’ 





But the main point of the discussion arises 
upon the following language of Helm C. J.: 
The history of this constitutional amendment may 
be consulted with advantage in the endeavor to dis- 
cover its purpose. The successive legislatures meet- 
ing after the admission of Coloradoto Statehood 
Voi. 30—No. 5. 





encountered great difficulty in the enactment of laws, 
on account of numerous wise but troublesome limita- 
tions contained in the Constitution. Perplexity and 
confusion arose in consequence of legislation which 
this court was ultimately compelled to hold invalid. 
It was deemed expedient that each house should have 
the privilege of submitting questions, so that the 
injurious consequences arising from unconstitutional 
legislation might be avoided by having the validity of 
proposed legislative acts thus determined in advance 

* * * Allthe questions propounded by the Gen- 
eral Assembly of 1887, which was the first to meet 
after the adoption of the amendment [the court gave 
seventeen of these opinions that term], * * * 
rested upon legislative doubts as to the constitution- 
ality of certain proposed acts or parts of acts. 


The court draws the conclusion that 
executive questions must be purely juris 
publici, and that legislative qustions must be 
connected with pending legislation, and re- 
late either to the constitutionality thereof or 
to matters connected therewith of purely 
public right. 

Prof. Thayer is undoubtedly justified in 
contending that if we assume the court’s 
construction to be sound, we have a State 
getting into trouble by tying up its Legisla- 
ture with many petty restrictions, and then 
trying to get out of its trouble by giving its 
judges the portentous power of settling by 
an authoritative manifesto, unaided by argu- 
ment, the question of whether the legislature 
has conformed to these requirements. And 
the consequences of this construction are so 
serious that the court restricts the natural 
meaning of the language of the new amend- 
ment so as to limit it to particular classes of 
questions. 





Tue provision for requiring the opinions 
of the justices was evidently derived from the 
practice in England by which the king as 
well as the House of Lords, had the right to 
call for the opinions of the judges. Pro- 
visions similar thereto have been incorpo- 
rated in some of the States, Massachusetts 
being the first to adopt it. In Missouri, 
under a clause of that kind, the judges re- 
repeatedly refused to give their opinions and 
the clause was finally repealed. Such pro- 
visions have been introduced into the consti- 
tutions of Florida and the new State of South 
Dakota. We called attention recently (28 
Cent. L. J. 493) to the refusal of the Su- 
preme Court of Massachusetts to answer 
certain questions propounded to them by the 
legislature, taking the position that the ques- 
tions concerned matter of private right and that 
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as their construction, should they give one, 
in this manner, would doubtless be enforced 
by the administrative officers, a citizen might 
justly complain that his rights had been de- 
termined without allowing him a hearing. 
And the Supreme Court of Colorado in a 
very late case hold that when questions are 
submitted by the executive or legislative de- 
partment for the opinion of the supreme 
court, the court must decide for itself 
whether or not it should exercise the jurisdic- 
tion of answering the same; and only ques- 
tions of law publici juris, and not questions 
affecting private or corporate rights, should 
be thus answered. 

A correspondent in Colorado, who is evi- 
dently opposed to this provision of the con- 
stitution mentions the following as observable 
from its existence: (1) that legislative bodies 
are ready to ask for such opinions on the 
most frivolous pretexts; (2) this method is 
used to avoid expenditure of thought; (3) 
the supporters of a measure, in order to es- 
cape the argument of unconstitutionality 
by their opponents, seek such opinions, 
hoping for a favorable response; (4) alegis- 
lator who finds himself in a dilemma of either 
favoring a measure against his judgment or 
of making dangerous enemies against his 
own pet schemes, seeks a passage of escape 
by thus shouldering the responsibility upon 
the court. 











NOTES OF RECENT DECISIONS. 


The construction of the Massachusetts Em- 
ployers Liability Act and its relation to the 
common-law doctrine of master and servant, 
discussed by the Supreme Court of that State 
in Ryalls v. Mechanics Mills, 22 N. E. Rep. 
766, will be of interest especially in those 
States where statutory provisions on the sub- 


ject have been adopted. It was held in that 
case that acts Mass. 187, ch. 270, § 1, which 
provides a remedy for employees injured 
through the negligence of their employer, 
does not take away the common-law remedy 
of the employee, but he still has a right to sue 
under the same conditions, and recover dam- 
ages to the same extent, as if the statute had 
not been passed ; and section 3 of said chap- 
ter, which requires an employee to give notice 





to his employer of the time, place and cause 
of the injury before he can sue under the 
act, applies to those cases only which lie out- 
side the common-law rule, and within the 
statute, or to a case in which an employee, 
though he has a remedy at common law, re- 
lies on the statute alone. After discussing the 
English Emplvuyers Liability Act and stating 
the construction which the courts of that 
country have placed upon it, Holmes, J., says. 


General maxims are oftener an excuse for the want 
of accurate analysis than a help in determining the ex- 
tent of a duty or the construction of a statute. But 
certainly, with such a statute as this, we agree that 
common-law rights are not to be taken away by 
doubtful implications and affirmative words. Wilbur 
v. Crane, 13 Pick. 284, 290; Barden v. Crocker, 10 
Pick, 383, 389; 2 Co. Inst, 200; Com. Dig. tit. ‘Action 
upon Statute,”? C; Chapman v. Pickersgille, 2 Wils. 
145, 146; Wilson v. Railway Co.2 De Gex, J. &S. 475, 
496. However, instead of following the order of the 
English act, the legislature sought to abridge and sim- 
plify matters by carrying over the qualifying clause, 
which we have quoted from the English section 2 into 
section 1 of our act,sothatit runs: When personal 
injury is caused to an employee, who is himself in the 
exercise of due care, etc., by reason of any defect in 
the condition of the machinery, etc., “‘which arose 
from, or had not been discovered or remedied owing 
to, the negligence of the employer or any person in 
the service of the employer and intrusted,” etc., the 
employee shall have the same right, compensation, and 
remedies against the employer as if he had not been 
an employee, etc. If we are rightin the view which 
we take of the intention of the legislature, we should 
have had less difficulty in discovering it and in carry- 
ing it out, if the language of the English statute had 
been followed less exactly, and ifthe transposition just 
mentioned had not been made. In 1887 it was settled law 
in Massachusetts that masters were personally bound 
to see that reasonable care was used to provide reason- 
ably safe and proper machinery, so that if the duty was 
intrusted to another, and was not performed the fact 
that the proximate cause of the damage was the negli- 
gence of a fellow-servant was nodefense. Gilman v. 
Railroad Co.,13 Allen, 433, 440; Lawless v. Railroad 
Co.,186 Mass.1. The rule in Wilson v. Merry, ubi 
supra, practically,ifnotin terms, had been modified 
very much in favor ofservants. Rogers v. Manufactur- 
ing Co., 144 Mass. 198, 202,11 N. E. Rep. 77. Further- 
more, the requirement that the employee shall himself 
be in the exercise of due care, which was left to implica- 
tion in the English act, is stated explicitly in ours. 
Thus it falls out that the part of section 1 to which we 
are referring seems at first sight to add nothing to the 
common law as previously declared, and by its form has 
very much the air of a legislative statement of the 
principles of the cases. But we should assume that 
subsec. 1 of section 1 was nugatory, sooner than admit 
that it cut down the common-law rights of employees 
under the deceptive form of enlarging them. We 
certainly do not believethat, by combining subsec. 1 
of section 2 of the English act, with subsec. 1 of sec- 
tion 1, it meant to give any new meaning or scope 
to the two clauses, the words of which are so care- 
fully followed. The intention was merely to abridge 
the model and make it more compact. As in the origi- 
nal, the teference to negligence is solely for the pur- 











_ Vou. 30. 


THE CENTRAL LAW JOURNAL. 





pose of qualifying the operation of the other part of 
the sentence, not for the purpose of codification. The 
purport of the whole is still only to abolish, perhaps, 
the defense of implied assumption of risk, and cer- 
tainly that of negligence of a fellow-servant, (Ashley 
yv. Hart, 147 Mass. 573, 18 N. E. Rep. 416), as it was in 
the English statute, and as is manifestly the case in 
the second and third clauses of the same section. 
Were this not so, the cumbrous conclusion which ap- 
plies to all the clauses alike, “shall have the same 
right,’ etc., ‘‘as if he had not been an employee nor in 
the service of the employer,” etc., hardly would have 
been adoptedf rom the English act. If there are no 
cases for which the first clause is needed, all that is to 
be said is that to that extentthe legislature too hastily 
asssumed that the law of Massachusetts was the same 
as that of England. 

We shall not undertaketo decide until it is neces- 
sary whether subsec. 1 of section 1 has not an opera- 
tion in excluding the defense of implied assumption 
risk, when the defect although manifest, is still prop- 
erly attributable to the negligence of the master or of 
the person intrusted by him, which is one of the cases 
held to be covered by the Eoglish act. Yarmouth v. 
France, whi supra; Thrussell v. Handyside, L. R. 20 
Q. B. Div. 359; Fraserv. Hood, 15 Ct. Sess. (4th Ser.) 
178. Neither shall we consider whether the act would 
apply to cases where, by our decisions, negligence in 
making small repairs needed from day to day may 
still be attributed to a fellow-servant. Johnson v. 
Tow- Boat Co., 134 Mass. 209; McGee v. Cordage Co., 
139 Mass. 445, 1 N. E. Rep. 745; Moynihan y. Hills 
Co., 146 Mass. 586, 16 N. E. Rep. 574. Ifthe act does 
apply to such cases, there is the stronger reason for 
saying that its only purpose is to extend the common- 
law liability to the previously excluded cases; and if 
the object is to make a rule which wiil reach extremes 
not touched by the common law, the fact that this is 
done by a new and broader rule, the terms of which 
are necessarily wide enougb to include the narrower 
common-law principle, does not show an intention to 
prejudice rights which the statute was not needed to 
create. Whether or not an action could be maintained 
under the statute ina case where there is a common- 
law remedy, as assumed ina passage which we have 
quoted concerning the English act, we need not de- 
cide. If the facts warrant a recovery at common law, 
it is not likely that any plaintiff will wish to rely upon 
the statute, although when it is uncertain how the 
facts will turn out it may be necessary and proper to 
join a count on the statate with one on the common- 
law liability. 

For the foregoing reasons we are of opinion that in 
those cases within the words of St. 1887, ch. 270, § 1, 
subsec. 1, in which the common law gives an employee 
a remedy, he still has a right to sue under the same 
conditions, andto recover damages to the same ex- 
tent, as if the statute had not been passed. We are 
also of the opinion that, so far as subsec. 1 of section 1 
is concerned, the requirements of notice in section 3, 
as a condition to maintaining actions “under this act,’’ 
only applies to those extremes, if any, lying outside 
the common-law rule, but embraced by subsec. 1 of 
section 1, unless a case shall arise in whichjthe plaint- 
iff, although he has a remedy at common law, insists 
on relying upon the statute alone. See observations 
on Goodhue v. Dix, 2 Gray. 181, in Reynolds v. Han- 
rahan, 100 Mass. 313, 315. 


An interesting question in the law of di- 
vorce came before the Supreme Court of Illi- 








nois in Youngs v.JYoungs, 22 N. E. Rep. 806 
where itwas held that the morphine habit 
isnot drunkenness warranting a divorce. The 
Court says: 


The evidence fails to show that the defendant has 
ever been in the habit of drinking intoxicating liquors, 
at least to excess. But it is claimed, and the evidence 
on behalf of the complainants tends to show, that for 
several years prior to the time the complainant left 
him the defendant had been in the habit of using 
morphine, administered by hypodermic injections in 
the arm and leg. It appears that the effects of mor- 
phine thus administered are very similar and in many 
respects apparently identical with those produced by 
the excessive use of intoxicating liquors. This 
branch of the complainant’s case, therefore, must rest 
upon the proof of the defendant’s indulgence in the 
morphine habit, and must necessarily fail, unless it 
can be held that the intoxication and stupor produced 
by the excessive use of morphine is “drunkenness,” 
within the meaning of the first section of the statute 
in relation to “Divorce.” It cannot be doubted, we 
think, that the word ‘‘drunkenness” is used in said 
statute inits ordinary and popular sense. The pri- 
mary signification of the word, as given by Webster, 
is: ‘The state of being drunken, or overpowered by 
alcoholic liquor; intoxication; inebriety.”? In Béu- 
vier’s Law Dictionary itis defined as ‘‘the condition 
of a man whose mind is affected by the immediate use 
of intoxicating drinks.” A similar definition is given 
by Rapalje & Lawrence in their Law Dictionary, viz.: 
“Disorder of the mind occasioned by the recent use 
of intoxicating liquor.”” The Supreme Judicial Court 
of Massachusetts, in defining the meaning of the word 
as used in the statutes of that State,say: ‘There can 
be no doubt that drunkenness, as it is commonly un- 
derstood in the community, is the result of the ex- 
cessive drinking of intoxicating liquors. Such is also 
the signification givenjto it by lexicographers. Itis in- 
ebriety, inebriation, intoxication; all words nearly sy- 
nonymous and all expressive of that state or condition 
which inevitably follows from taking into the body, by 
swallowing or drinking, excessive quantities of such 
liquors.’”? It was held in that case that evidence of habit- 
ual intoxication from the use of chloroform would not 
sustain a complaint, under the Massachusetts statute, 
charging a person with being a |common drunkard. 

-Com. v. Whitney, 11 Cush. 477. That the word is used 
in our statute in the sense above indicated,tand that it 
cannot be held to include intoxication produced by the 
hypodermic administration of morphine, seems to be 
the inevitable conclusion. A further confirmation of 
this view, if such were necessary, may be derived from 
the fact that habitual drunkenness fortwo years was 
made a ground for divorce by our statute as early as 
the year 1827, which was many years before the mode 
of administering morphine by hypodermic injection 
was known, as we suppose, even to the medical fac- 
ulty. As originally used, therefore, these words could 
not have been intended to include intoxication pro- 
duced by the administration of morphine in this mode; 
and, as the same words have been continued, in pre- 
cisely the same connection, in every subsequent re- 
vision of our statutes, the conclusion is irresistible 
that the words are to be understood now in the same 
sense in which they were originally employed. It is 
beyond the power of the courts to extend the applica- 
tion of said words to a subject not within the legisla- 
tive intent. To make an excessive indulgence in the 
morphine habit a ground for divorce will require fur- 





THE CENTRAL LAW JOURNAL. 








ther legislative action, as it is clearly not made such 
by the statute as.it now stands. 


The question, often perplexing, as to the 
ownership of dividends on corporate stock 
sold, but not delivered, came before the Su- 
preme Court of Georgia in Phinizy v. Murray, 
10 S. E. Rep. 358. After a contract for the 
sale of certain shares in the stock of a cor- 
poration, but before the time appointed for 
receiving payment and making delivery, a di- 
vidend was declared, as to which there was 
no express stipulation in the contract. It 
was held that though, according to authori- 
ties on the subject, the purchaser if he had 
accepted the stock and paid for it, would 
have been entitled to the dividend, yet he 
had no right to decline acceptance and mak- 
ing payment because the seller claimed the 
dividend as his own, and refused to give an 
order for its payment to him, the purchaser. 
The latter having failed without just cause, 
to comply with his contract, lost his hold 
both upon the stock and the dividend. The 


court says: 

Let it be conceded that the contract to sell was com- 
pleted by whattranspired previously to the time that 
the dividend was declared, and letit also be conceded 
that as an incident thereto the plaintiff was entitled to 
the dividend, as would appear to be the case from the 
authorities cited below. Still, the broker, as repre- 
senting the plaintiff, had no right to make the setile- 
ment ofthe claim to the dividend a condition of re- 
ceiving the stock and paying forit. The defendant 
had not collected the dividend, as was done by the 
seller in Currie v. White, 45 N. Y. 822; and, ifa right 
to it passed to the plaintiff as an incident of his pur- 
chase of the stock, the plaintiff could have collected it 
from thecorporation without an order from the de- 
fendant, either in his own name or by using the de- 
fendant’s name as holder of the formal, legal title, for 
his (the plaintiff’s) use. By giving timely notice to 
the corporation, any right, legal or equitable, which 
he had in the dividend might have been protected. 
Conant v. Bank, 1 Ohio St. 298. The broker as repre- 
senting the plaintiff, had no right to exact the execu- 
tion of a document, not contemplated by either of 
the parties at the time the contract was entered into, 
as a condition of payment forthe stock, inasmuch as 
transfer and payment were to be concurrent acts. He 
could very well claim, as he did, that the dividend be- 
longed to the plaintiff; but he could not make the 
settlement of a dispute on that question a condition 
of completing the transaction, the completion of which 
was necessary to perfect the incidental right which he 
claimed. The defendant was no party to the declar- 
ing of the dividend, and the act of the corporation in 
declaring it cast upon him no duty to execute a paper 
in carrying out or completing the contract of sale which 
he had made with the plaintiff, through the broker, that 
he had not expressly or impliedly undertaken to exe- 
cute when the contract was entered into. By endeav- 
oring to introduce this new term into the contract, 
and by standing upon it as a condition of his own per- 








formance, he lost any right, not only tothe dividend, 
but to the stock, which he would otherwise have had. 
He virtually rescinded the contract, by electing not to 
comply with it. The verdict was right in its effect, 
whatever errors may have been committed upon the 
trial. The following authorities tend to show that had 
the plaintiff complied on his part with the terms of 
the contract, and assuming that the contract had no 
infirmity by reason of the double agencg of the broker, 
his right tothe dividend would have resulted, as a 
legalincident. Black v. Homersham, L. R. 4 Exch. 
Div. 24; Harris v. Stevens, 7 N. H. 454; Mor. Priv. 
Corp. §§ 174, 178; 2 Add. Cont. § 661; Cook, Stocks, $ 
543. 


The legal effect of a check, made payable 
to a fictitious payee, was considered by the 
supreme court of Ohio in Armstrong v. 
Pomeroy National Bank, 22 N. E. Rep. 866. 
There it was held that the rule that a negoti- 
able instrument, made payable to a fictitious 
person or order, is, in effect, an instrument 
payable to bearer, applies only where it is so 
made with the knowledge of the party mak- 
ing it, and does not apply where the maker, 
supposing the payee to be a real person, and 
intending payment to be made to such per- 
son or his order, is induced by the fraud of 
another to so draw it. Where, by the fraud 
of a third person, a depositor of a bank is 
induced to draw his check payable to a non- 
existing person or order, the drawer being 
in ignorance of the fact and intending no 
fraud, the bank on which the check is so 
drawn is not authorized to pay it, and charge 
the amount to the account of its customer, on 
the indorsement of the party presenting it, 
although it appears to have been previously 
indorsed by the party named as payee. 
Such indorsement is, in effect, a forgery, 
and the payment thereon by the bank con- 
fers no right on it as against the drawer of 
the check. In the absence of a course of 
dealing or understanding to the contrary be- 
tween the parties, the duty of a banker is, in 
all cases, to pay to the person named, or his 
order, where the terms of the check are such ; 
and he may and should withhold payment 
until fully satisfied as to the genuineness of 
the indorsement. The court distinguishes 
the cases of Lane v. Krekle, 22 Iowa 399; 
Phillips v. Thurn 114 E. C. L. 694; Rogers 
v. Ware, 2 Neb. 29; and Ort v. Fowler, 31 
Kan. 478. 


The question, an open one in Tennessee, 
as to the assumption of covenants to pay an 
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incumbrance on the part of the vendee of 
land, was considered in an exhaustive and 
lengthy opinion by the supreme court of that 
State in O’Conner v. O’Conner 12 S. W. 
Rep 447. It was there held that where the 
grantee of land subject to a vendor’s lien 
covenants in the deed to assume and pay the 
purchase money due from his grantor, and 
secured bysuch lien, such covenant being a 
part of the consideration for the land, he be- 
comes personally liable to the original vendor 
for the amount of his incumbrance upon the 
land. The personal estate of an intestate is 
primarily liable for the discharge of an incum- 
brance upon his land for the purchase money 
thereof, whether such incumbrance was 
created by the intestate himself, or by his 
grantor, when, in the letter case, he assumes 
its discharge as part of the consideration of 
the grant to him. 








MORTGAGES TO SECURE 


ADVANCES. 


FUTURE 





I. Requirements. 
II. Validity and Effect. 

a. As between the Parties. 

b. As to Third Parties. 
1. When Mortgagee is Bound to make Ad- 

vances. 
2. When Advances are Optional. 
III. Record of Junior Mortgage as Notice. 


I. Requirements.—The purpose to secure 
future advances need not appear on the face 
of the mortgage; and it may be shown by 
parol evidence that it was the intention of 
the parties when the mcrtgage was executed 
that a certain sum named therein as an exist- 
ing debt, but which was not really -such, 
should be the limit of advances to be made 
by the mortgagee; but such evidence will 
not be admitted to the prejudice of-interven- 
ing creditors and incumbrancers, if they, by 
such admission would be injured by the mis- 
representations in the mortgage.' In Shirras 


1 Shirras v. Caig, 7 Cranch, 34; Jones v. N. Y. 
Guaranty Co., 101 U. S. 622; Bank v. Cunningham, 24 
Pick. 270; Evenson v. Bates, 58 Wis. 24; Collins v. 
Carlile, 13 Il!. 254; James v. Johnson, 6 Johns. Ch. 429; 
Hendrix vy. Gore,8 Oreg. 406; Forsyth v. Preer, 62 
Ala. 443; Lovelace v. Webb, Id. 271; McCarty v. 
Chalfaut, 14 W. Va. 531; Sims v. Mead, 29 Kan. 124; 
Mizner v. Russell, 29 Mich. 229; Judge v. Vogel, 38 Id. 
568; Irwin v. Tabb, 17 8S. & R. 423; Walker v. Walker, 
17 8. C. 329; Bacon v. Brown, 19 Conn. 29; Mix v. 





v. Caig, Marshall, C. J., remarked, concern- 
ing such a mortgage, that ‘‘though it ap- 


. peared on its face to be all for present debt, 


and, was therefore open to suspicion as 
misrepresenting the rea] transaction, yet, if 
upon inspection, the real transaction shall 
appear to be fair, though somewhat variant 
from that which is described, it would seem 
to be unjust and unprecedented to deprive 
the person claiming under the deed, of his 
real equitable rights, unles in favor of a per- 
son who has in fact been injured or deceived 
by the misrepresentation.’’ 

The early New York cases, however, 
seemed to be inclined to require that the pur- 
pose should be stated in the mortgage, and 
some late cases have expressed the same 
view ;? while others agree with the doctrine 
as above laid down and hold that such mort- 
gages may be given fora definite sum large 
enough to cover all such floating and variable 
indebtedness as may arise from a course of 
dealing between the parties.» So such a 
mortgage will be held valid, though its real 
purpose was to secure a general balance of 
account which might become due from time 
to time, and such balance will be secured 
thereby up to the amount fixed in the mort- 
gage.* But in Arkansas and Ohio it has 
been held that the intent with which such 
mortgages are executed must appear on the 
face of the instrument, and cannot be shown 
by parol evidence.° 

So a mortgage which on its face purports 
to be one of indemnity, cannot be shown by 
parol evidence to be for the purchase money, 
as against subsequent purchasers or judg- 
ment creditors, though it might as between 
the parties, or those claiming under them 
with notice.* The consideration cannot be 


Cowles, 20 Id. 420; Summers v. Roos, 42 Miss. 749; 
Speer v. Skinner, 35 Ill. 282; Gun vy. Jones, 67 Ga. 398; 
Griffin v. N. J. Oil Co., 11 N. J. Eq. 49; Cole v. Albers, 
1 Gill, 412; Wilson v. Russell, 13 Md. 495; Pickersgill 
v. Brown, 7 La. Ann. 297; D’Merza v. Generes, 22 Jd. 
285. 
2 Walker v. Snediker, Hoff. Ch. 145; Divver v. Mc- 
Laughlin, 2 Wend. 599; James v. Morey, 2 Cow. 293; 
Townsend v. Empire Co., 6 Duer, 208; Wescott v. 
Gunn, 4 Jd. 107. 

3 Bank of Utica v. Finch, 3 Barb. Ch. 293; Murray 
v. Barney, 34 Barb. 347; Truscott v. King, 6 Id. 346, 
6 N. Y. 147; Craig v. Tappin, 2 Sanf. Ch. 78. 

4 Foster v. Reynolds, 38 Mo. 553. 

5 Johnson v. Anderson, 30 Ark. 745; Spader vy. 
Lawler, 17 Ohio, 371. 

6 Curtis v. Root, 28 Ill 367. 
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inquired into for the purpose of defeating 
the mortgage, but it may to ascertain the 
amount due on it; and the mortgage will be 
held good for that amount as against subse- 
quent incumbrancers with notice of the 
mortgage.’ 

The mortgage will be valid, though no 
limit is fixed therein to the advances to be 
made.® <A few cases hold, however, that the 
utmost limit for which the mortgage is to be 
security must be stated therein.” This is 
held to be requisite to the validity of the 
mortgage under the statute of Maryland.” 

The mortgage should contain the subject- 
matter and all facts necessary to point out 
and guide an investigator to a certain result. 
It should define the incumbrance on the 
property in such a way asto prevent the 
substitution of everything which a fraudulent 
grantor may devise to shield himself from 
the demand of his creditors," but it need not 
be so full and explicit as to preclude the ne- 
cessity of extraneous inquiry. It is enough 
to state the subject-matter of the mortgage 
and that from which by the exercise of com- 
mon prudence and ordinary diligence the 
extent of the incumbrance may be ascer- 
tained.!2 When a fixed sum is expressed as 
secured by the mortgage it cannot be shown 
by parol that a further sum was intended to 
be secured, at least, as against junior in- 
cumbrancers.” 

The mortgage must set forth the founda- 
tion of the liability which it is intended to 
secure at the time it is executed," and if this 
is done, if the intention of the parties is 
made manifest, and the debtor duty is 
pointed out which the mortgage is to secure, 


7 Farnum vy. Burnett, 21 N. J. Eq. 87. 

8 Jarrat v. McDaniels, 32 Ark. 598; Brewster v. 
Clamfit, 33 Jd. 72; Hurd v. Robinson, 11 Ohio St 2382; 
Kline v. Glass, 53 Tex. 37; Alexandria, etc. v. Thomas, 
29 Gratt. 483; Lyle v. Duncomb, 5 Binn. 585; Robinson 
v. Williams, 22 N. Y. 380; Seaman v. Fleming, 7 Rich. 
Eq. 283; Coliier v. Faulk, 69 Ala. 58; Mich. Ins. Co. v. 
Brown, 11 Mich. 265; Witezinski v. Everman, 51 Miss. 
841; Miller v. Lockwood 32 N. Y. 393. 

9 Tully v. Harloe, 35 Cal. 302; Babcock v. Bridge, 29 
Barb. 427; Young v. Wilson, 24 Jd. 510. 

10 Wilson v. Russeli, 13 Md. 495. 

11 Pettibone v. Griswold, 4 Conn. 158. 

12 Stoughton v. Pasco, 5 Jd. 449; Collier v. Faulk, 69 
Ala. 58; Witezinski v. Everman, 51 Miss. 841; Garber 
vy. Henry, 6-Watts. 57; 4 Kent’s Com. 175. 

18 Stoddard v. Hart, 23 N. Y. 558: Townsend v. Em- 
pire, etc. Co., 6 Duer, 208; Murray v. Barney, 34 Barb. 
336; Truscott v. King, 6 N. Y. 147. 

i4 Nat’l. Bank. v. Godfrey, 23 Li. 57° 


it is enough to satisfy the requirements of a 
statute which provides that a ‘‘ mortgage 
must specify the debt to secure which it is 
given,’’ even though no limit is set to the ad- 
vances, as if they are to be made for carry- 
ing on a farm during a certain year.” Soa 
mortgage to indemnify sureties on bonds al- 
ready signed by them and ‘‘generally on all 
such replevin and injunction bonds as the 
mortgagor may have occasion or deem it 
proper to give,’’ was held to cover a superse- 
deas bond signed ‘by a mortgagee, it being 
considered within the intention of the par- 
ties.! 

So it was held that a mortgage to secure all 
debts existing, without specifying them, was 
valid. It afforded the means of ascertaining 
by inquiry the amount claimed to be due at 
any time, and was therefore sufficiently cer- 
tain. When the mortgage is thus sufficiently 
described and recorded, it is good as against 
all persons.” 

In many cases it is impossible to give an 
accurate description of the debt; and where 
this is so, all that is required is that liabilities 
or obligations be set forth as accurately and 
definitely as possible. Thus a mortgage to 
secure the final balance of an account which 
is to result from a course of dealing between 
the parties, is valid without describing all the 
anticipated or possible transactions between 
them.!® 

So a mortgage for ‘‘what I may owe him 
on book’’ was held valid, though it appeared 
that there was no account between the par- 
ties when the mortgage was executed.” 

In Connecticut, the early decisions required 
that the different debts, instruments indorsed, 
and advances made or to be made, should be 
distinctly pointed out; but the later cases 
have allowed much more latitude, and a mort- 
gage would now be held valid which simply 
limited the advances, or described their na- 
ture giving their amount or ‘‘thereabouts.’’” 


15 Allen v. Lathrop, 46 Ga. 133; Collier v. Faulk, 69 
Ala. 58; Jarrat v. McDaniel, 32 Ark. 598. 

16 Nelson’s Heirs v. Boyce, 7 J. J. Marsh. 401. 

17 Mich. Ins. Co. v. Brown, 11 Mich. 265. 

18 Easterly v. Purdy,50 How. Pr. 350; Collins v. 
Creditors, 18 La. Ann. 235; Bank of Utica v. Finch, 3 
Barb. Ch. 298; McCarty v. Chalfaut, 14 W. Va. 531. 

19 MeDaniels v. Calvin, 16 Vt. 300; Witezinski v. 
Everman, 51 Miss. 841. 

20 Shepard v. Shepard, 6 Conn. 37; Pettibone v. 
Griswold, 4 Jd. 158; Sanford v. Wheeler, 13 Jd. 165; 
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II. Validity and Effect.—a. As between the 
parties themselves, the subject which we are 
considering is very simple. Agreements that 
certain property belonging to the mortgagor 
shall stand as security for any advances 
made or liability incnrred by the mortgagee 
are limited only by the requirements of the 
statute of frauds, and the principle that parol 
evidence is not admissible to alter, vary or 
contradict a written instrument. Generally 
itis not necessary that the mortgage be re- 
corded to make it valid as between the par- 
ties.” The mortgage is a lien only for the 
amount actually advanced thereon, and not 
on the sum mentioned as the considera- 
tion.” 

Subsequent parol agreements to extend the 
mortgage to advances and liabilities other than 
those contemplated at the time of the execution 
and delivery of the mortgage have been upheld 
as between the parties and those claiming 
under them with notice of the agreements, 
but not as to other persons, both in the 
early English cases,” and in some of the 
States, while in other States such agreements 
have been held of no effect. The Roman 
civil law recognized and enforced such agree- 
ments when suit was brought by the pledgeor 
to redeem, requiring him to pay the creditor 
all subsequent advances made on the faith of 
the thing pledged, before allowing him to re- 
cover the pledge.” 

In Massachusetts such agreements are up- 
held in equity as against the mortgagor or his 
grantee with notice, when suit is brought tu 
redeem and compel the mortgagee to deliver 
up the mortgage to be cancelled, even though 
the mortgage had been fully paid at the time 
of the agreement that it should stand as se- 
curity for new advances. But such agree- 
ment would not be upheld as against a subse- 
quent mortgagee or bona jide purchaser or 
attaching creditor, nor in law where the legal 
title to the property was involved.” The de- 
876; Bacon v. Brown, 19 Jd. 29; Mix v. Cowles, 20 Jd. 
420; Lewis v. De Forest, 20 Jd. 427; Ketcham v. 
Jauncey, 23 Jd. 123. 

21 Wescott v. Gunn, 4 Duer, 107; Thomas v. Kelsey, 
30 Barb. 268. 

22 Miller v. Lockwoud, 32 N. Y. 293; Robinson y. 
Cromelein, 15 Mich. 316; Walter v. Todd, 3 Dana, 519; 
Schulze v. Bolting, 8 Biss. 174. 

23 Demainbray v. Metcalfe, 2 Vern. 698; Baxter v. 
Manning, 1 Jd. 244; Holliday v. Kirtland, 2 Ch. R. 361, 
3 Salk. 84. 

24 Code, 8, 27, 1, 
Rogers, 15 Mass. 389. 


Digest, Lib. 13, 7-8; James v, 





cisions are grounded on the maxim that he 
who seeks equity must do equity, and the 
mortgagor cannot have the mortgage deliv- 
ered up and cancelled without repaying the 
money advanced on the strength of it. Other 
States hold the same doctrine and allow a 
mortgage partly or wholly paid to be given as 
security for new advances up to the amount 
so paid, though they have been made by a 
different person from the original mortgagee.” 
Some States go still further and allow the 
doctrine of tacking as between the parties, 
and when a mortgagor comes into equity to 
redeem, he is allowed to do so, only on the 
payment of both the mortgage debt and all 
other debts due from him to the mortgagee ; 
butif the mortgagee seeks to foreclose, the 
mortgagor can then redeem on payment of 
the mortgage debt only, no matter to what 
amount on other accounts, he may be indebted 
to the mortgagee, and a junior incumbrancer 
may redeem on like terms.” An agreement, 
indorsed on the mortgage and recorded with 
marginal references to the record of the orig- 
inal mortgage, that a new debt or liability 
shall be covered by the mortgage is valid 
even as against third parties ;** but where the 
amount subsequently advanced was indorsed 
on the bond only and not onthe mortgage 
and no record made of the alteration, the ad- 
vances were held not to be covered even as 
between the parties.” 

In New York there are two early cases that 
seem to support the extension of the mort- 
gage by the subsequent parol agreement, as 
between the parties; but the late cases are 
all: against the validity of such agreements, 
and advances made on the faith of such agree- 
ments cannot be set up against a suit by the 
mortgagor to redeem or to have the mortgage 
delivered up and cancelled. So, too, a suit to 
foreclose will be enjoined and the mortgage 


2% Joslyn v. Wyman,5 Allen, 62; Stone v. Stone, 10 
Id. 74. 

2% Walker v. Walker, 7 Rich. Eq. 329; Easterly v. 
Purdy, 50 How. Pr. 350; Upton v. Nat’l Bank, 120 
Mass. 153; Wilson v. Russell, 13 Md. 495; Underhill v. 
Atwater, 22 N. J. Eq. 16; 4 Kent’s Com. 175. 

27 Lee vy. Stone, 5 Gill & J. 1; Walling v. Aiken, 
MeMull. 1; Schiffer v. Feagen, 55 Ala. 335; Nelson’s 
Heirs v. Boyce, 7 J.J. Marsh. 401; Bank v. Vance, 4 
Litt. (Ky.) 173; Hughes v. Worley, 1 Bibb, 200. 

21 Choteau v. Thompson, 2 Ohio St. 114. 

29 Stoddard v. Hart, 23 N. Y. 558. 

30 Hendrix v. Robinson, 2 Johns. Ch. 309; Brinker- 
hoff v. Marrion, 5 Jd. 320. 
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ordered to be delivered up for cancellation.* | intended.“ When a mortgage is given to se- 


Other States and the later English cases main- 
tain the same doctrine as New York.” Ina 
recent Alabama case the court said: ‘‘It is of 
doubtful and dangerous policy to allow par- 
ties in this way to add a stipulation to a sol- 
emn written contract, and such practice would 
unduly expose the mortgagor to the power 
and oppression of the mortgagee.” Whena 
mortgage has once been paid, it is functus of- 
jficio and extinguished and cannot be made 
use of by the parties as a continuing se- 
curity.“ If given by a partnership to secure 
advances to itself, it cannot be made availa- 
ble to secure advances made to its succes- 
sors,” nor if given to several tenants in com- 
mon can it when paid be continued, by a pa- 
rol agreement, as a security for the individual 
claims of ore of them. It is not good even 
as between the parties to the agreement.* 

A mortgage may, however, be extended, 
as against all persons, by the amount which a 
prior mortgagee has been obliged to pay for 
taxes on the mortgaged premises, by reason 
of the failure or neglect of the mortgagor to 
pay them.” This is on the ground that the 
payment of such charges is for the benefit of 
all the incumbrancers alike. 

Mortgages given solely as security for fu- 
ture advances are valid,®* and they are not the 
less so in Massachusetts, because made in 
New Hampshire, when the land mortgaged 
lay in the former State, though such mort- 
gages are forbidden in the latter.” Mort- 
gages for indemnity are not void for uncer- 
tainty where they do not set forth the notes 
on which the mortgagee is surety. Parol ev- 
idence is admissible to show what notes were 


3! Townsend v. Empire Co.,6 Duer, 208; Stoddard 
v. Hart, 23 N. Y. 558; Walker v. Snediker, Hoff. Ch. 
145; James vy. Morey, 2 Cow. 293; 4 Kent’s Com. 176. 

2 Sems v. Mead, 29 Kan. 124; Mizner v. Russell, 29 
Mich. 229; Gray v. Helm, 60 Miss. 131; Ez parte 
Hooper, 1 Meriv. 7. 

83 Edwards v. Dwight, 68 Ala. 389. See also Doyle 
v. White, 26 Me. 341. 

34 Murray v. Barney, 34 Barb. 336; Truscott v. King, 
6 N. Y. 147. 

85 Monnot v. Ibert, 33 Barb. 24. 

% Thomas’ Appeal, 30 Pa. St. 378; O'Neill v. Ca- 
pelle, 62 Mo. 202. 

87 Wright v. Langley, 36 Ill. 381; Mix v. Hotchkiss, 
14 Conn. 32; Hill v. Eldred, 49 Cal. 399; Robinson v. 
Ryan, 25 N. Y. 320; Cook v. Craft, 3-Lans. 512; Rape- 
lye v. Prince, 4 Hill, 119. 

38 Badlam v. Tucker, 1 Pick. 398; Boeckler v. Martin, 
1 McCrary, 348. 

*9 Goddard v. Sawyer, 9 Allen, 78. 





cure future advances up toa certain sum, 
and only a part of such sum is advanced, the 
mortgage becomes operative as to the amount 
advanced, and the mortgagor can recover only 
nominal damages for the refusal of the mort- 
gagee to advance the full amount ;* but the 
mortgagor may insist either on receiving the 
whole amount or on a surrender of the mort- 
gage, if he does so before accepting anything 
on the mortgage. 

So when the amount to be advanced was 
uncertain, but the time and subjects were lim- 
ited and designated, as when the contract was 
to furnish plantation supplies for a certain 
year, the mortgage is a valid security for the 
amount actually advanced; but the mort- 
gagor has a right to recoupe any damages he 
may have suffered from the failure of the 
mortgagee to advance up to the limit fixed in 
the deed.*” And where a mortgage for sup- 
port was allowed to be foreclosed for breach 
of the condition, the full penalty of the bond 
will not be given to the mortgagee in the ab- 
sence of evidence of actual damage from the 
breach, when the conditions have been satis- 
factorily carried out for some years.” 

The renewal of the original notes by the 
mortgagor does not deprive the mortgagee of 
his security or priority, unless the renewals 
were intended to discharge the debt; but if 
the mortgagor has given the mortgage to secure 
the notes of a third party, and such notes are 
not paid at maturity but renewed without the 
consent of the mortgagor, the mortgage will 
not secure the new notes.” 

Where the mortgage covers expressly only 
advances up toa certain time, others made 
after that time will not be covered.” 

When a mortgage is given to indemnify 
against indorsements, and the mortgagee 
brings drafts and acceptances corresponding 
to those described in the mortgage, though all 
dated subsequent to it, into court, in a pro- 

# Mich. Ins. Co., v. Brown, 11 Mich. 265, 271: Jones 
on Mort. § 352. 

4i Dart v. McAdam, 27 Barb. 187. 

42 Coieman v. Galbreath, 53 Miss. 303. 

48 Wright v. Wright, 49 Mich. 624. ‘ 

44 Vaughn v. Grotenkemper, 3 Tenn. Ch. 93; Walker 
v. Walker, 17S. C. 489; Brinckerhoff v. Lansing, 4 Johns. 
Ch. 65; Com. Bank v. Cunningham, 24 Pick. 270; Jones 
v. N. Y. Guaranty Co., 101 U. 8. 622; Boswell v. Good- 
win, 81 Conn. 74; Nat’l. Bank v. Gunhouse, 17 S. C. 
489. 


4 Ayres v. Wattson, 57 Pa. St. 360. 
4 Miller v. Whittier, 36 Me. 577. 
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ceeding to foreclose, there is a presumption 
that such acceptances and drafts were the 
ones contemplated when the mortgage was 
executed, and had been made on the faith of 
the mortgage; hence, the mortgagee was 
prima facie entitled to foreclose. The pre- 
sumption that the mortgagee had in his hands 
funds of the mortgagor to meet drafts drawn 
on him, is overcome by the fact that the mort- 
gage was given to secure the mortgagee for 
accepting such drafts.“ 

When a mortgage is given to secure a run- 
ning account, and payments are subsequently 
made on the account with no directions by 
the debtor as to how they shall be applied, 
such payments will be applied to the portions 
of the account unsecured by the mortgage.* 
But in Louisiana, under the civil law, such 
payments are applied to the debts most oner- 
ous to the debtor and would hence go toward 
a reduction of the mortgage debt.*® So where 
a mortgage is given for an existing debt much 
larger than the sum secured in the mortgage, 
and also as a continuing security for future ad- 
advances, it will be held to cover advances 
made while the original debt was still in ex- 
cess of the amount secured by the mortgage.” 

bh. As to Third Persons.—The requirements 
of mortgages to secure future advances have 
already been considered. All that is neces- 
sary to render such mortgages valid as to 
third parties, is that the record give the nec- 
essary information as to the certainty, pur- 
pose and extent of the mortgage, so as to en- 
able them, by the exercise of ordinary dili- 
gence and prudence, to ascertain the character 
and extent of the liabilities or obligations 
covered by it; and such mortgages though un- 
recorded may be preferred to the lien of a sub- 
sequent judgment creditor, when the failure 
to record was not due to any fraudulent in- 
tent ;*! but this has been held otherwise un- 
der different recording laws.*? Such mort- 


‘gages will be deemed fraudulent as to third 


persons, when given on chattels which are 
allowed to remain in the possession of the 
mortgagor with power of sale ;* but they 


47 Lewis v. Wayne, 25 Ga. 167. 

# Schuelenberg v. Martin, 1 MeCrary, 348; Contra: 
Truscott v. King, 6 N. Y. 147. 

49 Johnson v. Anderson, 30 Ark. 745. 

%® Fasset v. Smith, 23 N. Y. 252. 

5| Thomas v. Kelsey, 30 Barb. 268. 

®2 More v. Ragland, 74 N. C. 343. 

53 Walker v. Snediker, Hoff. Ch. 145; Divver v. 
McLaughlin, 2 Wend. 599. 





will not be prima facie fraudulent if no power 
to sell is left with the mortgagor. 

1. When the Mortgagee is Bound to Make 
the Advances so that he may be compelled to 
do so or pay heavy damages, he is entitled to 
the security of the mortgage for all his ad- 
vances whether made before or after the at- 
taching of the intervening claims of third per- 
sons and with or without knowledge of such 
claims.” A case of frequent occurrence is 
that where the mortgagee binds himself to 
make advances to enable the mortgagor to 
erect buildings, such advances to be made as 
the work progresses, and if in such cases the 
mortgage is made before work is begun on the 
building, it will be preferred to a mechanic’s 
lien of the builders or materialmen, though 
the work was begun or materials furnished 
before any advances were actually made un- 
der the mortgage.” Soif in such case the 
mortgagee assigns his contract and mortgage 
to another who furnishes the remaining ad- 
vances, the assignee will be preferred to one 
whose lien attached before the assignee had 
made any advances.” Merely staking off the 
land is not such a beginning as to defeat the 
precedence of a mortgage executed afterward 
but before anything more had been done. 
Something must be done which is intended to 
remain permanently as a part of the building.® 

Where the buildings were erected while the 
mortgagor was in possession under a contract 
of sale, but before the conveyance and mort- 
gage were executed and delivered, the mort- 
gage executed simultaneously with the deed 
and given to secure both the purchase money 
and advances made by the mortgagee to aid 
in the construction of the buildings in pursu- 
ance of an agreement made at the time of the 
contract of sale, was given precedence over 
the mechanic’s lien both as to purchase money 
and the advances. The seizin of the mort- 
gagor was instantaneous and not sufficient to 


54 Summers v. Brannin, 42 Miss. 749. 

55 Brinkmeyer v. Hebling, 57 Ind. 435; Boswell v. 
Goodwin, 31 Conn. 74; Alexandria, etc. v. Thomas, 29 
Gratt. 483; Ladue v. D. & M. R. Co.,13 Mich. 380; 
Tayior v. Cornelius, 60 Pa. St. 187; Bank of Mont. Co.’s 
Appeal, 37 Id. 170: Lovelace v. Webb, 62 Ala. 271; 
Langfitt v. Brown, 5 La. Ann. 231. 

56 Lyle v. Duncomb, 5 Binn. 585; Maroney’s App. 24 
Pa. St. 372; Taylor v. Cornelius, 25 N. J. Eq. 222; 
Platt v. Griffith, 27 Jd. 207; Brooks v. Lester, 36 Md. 
65; Choteau v. Thompson, 2 Ohio St. 114. 

57 Griffin v. Burtnett, 4 Edw. Ch. 673. 

8 Macintosh v. Thurston, 25 N. J. Eq. 242; 4 Kent’s 
Com., 173. 
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allow the mechanic’s lien to attach as against 
the mortgagee. So where a lease for 99 years 
renewable forever was given and the leasehold 
interest was simultaneously mortgaged to se- 
cure the lessor for advances to aid in the con- 
struction of buildings on the land leasea, the 
mortgage was held to take precedence over a 
prior judgment against the lessee.” 

2. Where the Advances are Optional and 
made before notice of any intervening incum- 
brances, they will be secured by the mortgage 
as though made after the incumbrances had 
been attached to the mortgaged property :© 
Chancellor Kent in an early case seemed to 
hold, however, that all advances made after 
the attaching of a junior incumbrance would 
be postponed to it; butin his commenta- 
ries afterwards written, he states the rule as 
given above.” If the advances are made af- 
ter notice of a junior incumbrance, they will 
be postponed to it.“ This is the rule now, 
both in this country and in England, though 
the case of Gordon v. Graham ™ was long 
regarded as establishing the rule for England, 
that such advances, even though made after 
actual notice of the junior incumbrance, would 
be preferred to it; but a recent decision in 
the House of Lords overruled the case of 
Gordon v. Graham, and settled the law as laid 
down above.® One case in this country ap- 
proves and follows Gordon vy. Graham “ and 
two other cases seem to do so in principle.” 

It is not competent to defeat this rule in 
England by showing a custom of London hy 
which advances made by brewers to a publi- 
can are considered as taking precedence over 
those made by distillers. If the junior mort- 
gage is also given to secure advances, and 
the prior mortgagee chooses, after being no- 
tified of the junior mortgage, to make further 


59 Ahern v. White, 39 Md. 409, 

® Shirras v. Caig,7 Cranch, 34; Buchanan v. Int. 
Bk. 78 Ill. 500; Meeker v. Clinton, 2 La. Ann. 971. 

61 Brinkerhoff v. Marvin, 5 Johns. Ch. 320; Griffin v. 
N. J. Oil Co., 11 N. J. Eq. 49; Carpenter v. Blate, 1 E. 
D. Smith, 491. 

62 4 Kent’s Com. 175. 

63 Collins v. Carlile, 13 Ill. 254; Truscott v. King, 6 
N. Y. 147; Ripley v. Harris, 3 Biss. C. C. 199; Law- 
rence v. Tucker, 23 How. 14. 

647 Vin. Abr. 52, pl. 3, 2 Eq. Cas. Ab. 598. 

6 Hopkinson v. Rolt, 9 H. L. Cas. 514. 

6 Wilson v. Russell, 13 Md. 495. 

67 Witczinski v. Everman, 51 Miss. 841; Lovelace v. 
Webb, 62 Ala. 271. 

6 Menzies v. Lightfoot, L. R. 11 Eq. 459. Daun vy. 
Brewery, 8 Jd. 156. 





advances, he may do so to any extent which 
his own mortgage will allow; and if he gives 
the subsequent mortgagee notice of such ad- 
vances, he will be preferred as to such ad- 
vances over any advances subsequently made 
by such junior mortgagee. 

Ill. Js the Record of the Junior Mortgage 
Notice to the first mortgagee, or must he re- 
ceive actual notice? In England, where no 
registry system prevails, actual notice is nec- 
essary; but in this country the authorities 
are nearly equally divided upon the question, 
with perhaps a tendency in the recent decis- 
ions toward holding that the record of the 
junior mortgage is notice to the first mort- 
gagee as well as to all other persons, and any 
advances made thereafter shall be postponed 
tosuch junior incumbrances. This latter view 
is held in Ohio,” Pennsylvania” and Mich- 
igan,” while in other States though the exact 
question has not been decided, yet cases have 
been decided which show a leaning the same 
way.” Two cases in the Supreme Court of 
New York since the year 1880, seem to place 
that State in the same category with Ohio.” 
In these States the lien of the mortgage at- 
taches as to these subsequent optional ad- 
vances, only from the time they are made and 
not from the date of the mortgage. When 
the advances were made, and a subsequent 
judgment was entered on the same day, though 
the latter was done a few hours after the 
former, the claims of both mortgage and 
judgment creditor were ordered to be paid 
pro rata, as the law did not recognize frac- 
tions of a day.” 

The following States hold that actual no- 
tice must be given: New Jersey,” Vermont,” 
Kentucky,” Alabama,” Mississippi® and a 


69 Hopkinson v. Rolt, 25 Beav. 461; Boswell v. Good- 
win, 3 Am. Law Reg. (N. S.) 79 note. 
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71 Terhoven v. Kerns, 2 Barr. 96; Parmentier v. Gil- 
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72 Ladue v, D. & M. R. Co., 13 Mich. 380. 

73 Collins v. Carlile, 13 Lil. 254; Boswell v. Goodwin, 
81 Coun. 74, 3 Am. Law Reg. (N.S.) 92 note; Meeker v. 
Clinton, ete, R. 2 La. Ann. 971; Adams v. Wheeler, 10 
Pick. 199; 1 Wash. R. P. 542. 

74 Ackerman y. Hunsicker, 21 Hun, 53; Ketcham vy, 
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75 McClure v. Roman, 52 Pa. St. 458. 

76 Ward v. Cooke, 17 N. J. Eq. 93. 
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case in the Circuit Court of the United States.*! 
The early New York cases seemed to require 
actual notice.” In Vermont it is said that the 
junior mortgagee must not only give the prior 
one notice but he must warn him not to make 
further advances; but this is not held in any 
other State. The notice need not be formal. 
It is sufficient if the first mortgagee had 
knowledge of the subsequent mortgage from 
any source, before he made his advances.* 

When a mortgage to secure future ad- 
vances is assigned, the assignee takes it with 
all the rights and subject to all the equities 
that might have been enforced for or against 
the mortgagee, unless the mortgage was given 
to secure negotiable paper which has been 
transferred bona jide before maturity for 
value, and then the assignee takes it dis- 
charged of all the equities as between the 
original parties, though this latter doctrine 
has been opposed. 

Isaac N. HunTsBERGER. 
Toledo, Ohio. 
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8 Robinson v. Williams, 22 N. Y. 3880; Truscott v. 
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83 Boswell y. Goodwin, 31 Conn. 74. 

§ Judge v. Vogel, 38 Mich. 568; Miller v. Lockwood, 
32 N. Y. 293; U.S. v. Sturges, 1 Paine C. C.525; Ripleye 
v. Harris, 3 Biss. C. C. 199; Mix v. Cowles, 20 Conn. 
420; Billgery v. Ferguson, 30 La. Ann. 84; Brewer v. 
Gay, 24 Jd. 36; Gardner v. Maxwell, 27 Jd. 562; Dan- 
iel’s Neg. Inst. § 834. 

% Bailey v. Smith, 14 Ohio St. 396; Daniel’s Neg. 
Inst. § 834, 








DECEIT — FRAUDULENT REPRESENTATION — 
SALE. 





BULLITT V. FARRAR. 





Supreme Ceurt of Minnesota, Nov. 6, 1889. 


1. If one makes an untrue representation as of his 
own knowledge, not knowing whether it is true or 
false, itis afraud. An ungqalified affirmation amounts 
to an affirmation as of on2’s own knowledge. 


2. A charge of fraudulent intent in an action for de- 
ceit may be maintained by proof of a statement made 
as of the party’s own knowledge, which is false, pro- 
vided the thing stated is not merely a matter of opin- 
ion, estimate, or judgment, but is susceptible of actual 
knowledge, and in such case it is not necessary to 
make proof of an actual intent to deceive. 


3. It is immaterial whether such statements are 
made innocently or knowingly. Itis as fraudulent to 
affirm the existence of a fact about which one is in 
entire ignorance as it is to affirm what is false, know- 
ng it to be so. 





COoLLins, J.: Action to recover damages for 
deceit in the sale of a city lot. As claimed by 
plaintiff, the deceit consisted in false and fraud- 
ulent statements and representations made by 
the defendant—who made the sale as the agent or 
broker of another person—as to the grade of the 
lot. The plaintiff obtained a verdict, and his ap- 
peal isfrom an order granting defendant’s motion 
for a new trial. There is nothing in the record 
tending to indicate that the court below did not 
consider each of the grounds urged in defendant's 
motion, viz., that the verdict was not justified by 
the evidence, and that error in law occurred upon 
the trial, was duly excepted to; but it seems evi- 
dent thata new trial was granted because the court 
was of the opinion that it had erred in refusing to 
charge the jury, upon defendant’s request, as fol- 
lows: ‘First. Ina order to entitle the plaintiff to 
recover inthis action you must find tbat the de- 
fendant made to the plaintiff the representations 
alleged in the complaint, and that at the time of 
making such representations the defendant knew 
they were false, or, having no knowledge of their 
truth or falsity, he did not believe them to be true, 
or that, having no knowledge of their truth or 
falsity, he yet represented them to be true of his 
own knowledge.’ It will be seen, upon an ex- 
amination of Humphrey v. Merriam, 32 Minn. 197, 
20 N. W. Rep. 138, that the principal portion of 
this request was taken bodily from the opinion in 
that case; which, on the fects, was wholly differ- 
ent from the one at bar. There the deceit con- 
sisted, as claimed by plaintiff, in false and fraud- 
ulent representations made by defendant's agent, 
making the sale of mining stock, as to the value, 
condition, and productiveness of a mine, and as 
to the company’s indebtedness. From the plaint- 
iff’s own showing, the agent had never been at 
the mine, and hence had no personal knowledge 
of its character or conditior?, but made his state- 
ments from reports received and information de- 
rived from others; all of which was known by the 
plaintiff. The testimony, in the judgment of the 
court, entirely failed to show that this agent 
knew the representations to be false, or that he 
did not honestly believe them to be true, or that 
he misstated the extent or sources of his in- 
formation. Under such a showing it was held 
that the plaintiff could not recover. Here, how- 
ever, according to the allegations of the com- 
plaint, the deceit consisted of positive and un- 
qualified statements made by the defendant, 
amounting almost toa warranty, tbat the lot in 
question was no more than seven feet beloW street 
grade infront, and was above said grade in the 
rear; and the plaintiff's proof tended to support 
the unequivocal allegation of his complaint on 
this point. So far asthe rules of law laid down 
in Humphrey v. Merriam were pertinent to the 
facts then in hand, they were correctly stated, 
but the one bearing upcn the case now before us 
may appear somewhat narrow and misleading 
when applied to other and different circumstances. 
As was said, the intent to deceive must exist, and 
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must be proven, in every case. If it is absent, there 
can be no fraud. In this case the defendant 
claims that he had no knowledge of the facts, and 
there was no testimony indicating that he had. 
Therefore he did not know his statements, assum- 
ing them to have been made as contended by 
plaintiff, to be false; nor was it shown that he did 
not believe them to be true, save as this might be 
inferred from the fact that be seemsto have had 
no knowledge upon the ‘subject. But, under cir- 
cumstances of this case, and from the plaintiff's 
testimony as to what was said by defendant when 
plaintiffs bought the lot, which is considered 
by us asa positive and unequivocal assertion in 
regard to the grade made as of the defandant’s 
own knowledge, the request to charge, rejected 
by the court, which included the proposition that, 
having no knowledge of the truth or falsity of the 
alleged statements, a recovery could not be had 
unless the defendant represented the statements 
to be true of his own knowledge, might, if given, 
have misled the jury. It might have been under- 
stood as prohibiting a recovery unless it appeared 
that defendant had unqualifiedly declared him- 
self possessed of knowledge,—had asserted in so 
many words that he knew his statements to be 
the truth. Positive assertion of knowledge is not 
required. If a man makes an untrue representa- 
tion of a material fact as of his own knowledge, 
not knowing whether it be true or false, itis a 
fraud. The falsehood is intentional. Andan un- 
qualified affirmation amounts to an affirmation as 
of one’s own knowledge. Stone v. Denny 4 Mete. 
151; Wilder v. De Cou,18 Minn. 470, (Gil. 421). 


The fraud is as great as if the party knew his 


statement to be untrue. It is, in law,a willful 
falsehood for a man to assert, as of his own 
knowledge, a matter of which he has no know- 
ledge. Kerr. Fraud & M. 54. A charge of fraud- 
ulent intent in an action for deceit may be main- 
tained by proof of a statement, made as of the 
party’s own knowledge, which is false provided 
the thing stated is not merely a matter of opinion, 
estimate, or judgment, but is susceptible of actual 
knowledge; and in such case it is not necessary to 
make proof of an actual intent to deceive. Fur- 
nace Co. v. Moffatt, 147 Mass. 403, 18 N. E. Rep. 
168, and cases cited. If the false representations 
are made as of one’s own knowledge, or unquali- 
fiedly, being such as might and did mislead, they 
are unjustifiable and fraudulent. Merriam v. 
Lumber Co., 23 Minn. 314. As the language used 
in the request might have been construed by the 
jury as confining them to a consideration of state- 
ments whereby the defendant expressly repre- 
sented that he knew the grade of the lot, (of 
which there was no testimony), and eliminated 
all consideration of affirmations wherein the de- 
fendant, without asserting actual knowledge in 
express terms assumed to have it and to speak 
from it, or intended to and did convey the impres- 
sion that he had actual knowledge of the truth, 
though conscious that he had not, the court was 
right in declining so to instruct the jury. 





Although the general charge might have been 
more explicit and exact, it fairly covered the law 
applicable to the testimony, and no part of it was 
erroneous. Among other matters the court said, 
the defendant excepting, that if the jury found 
from the evidence that the statements and repre- 
sentations complained of were made as claimed 
by plaintiff.—that is, if they were positive and 
unequivocal assertions as to the grade of the lot, 
—it made no difference whether the defendant 
knew the real facts or not. This was correct. 
Whether the representations were made inno- 
cently or knowingly they would equally operate 
as a fraud upon the plaintiff, provided they were 
made unqualifiedly, or as of defendant’s own 
knowledge. Merriam v. Lumber Co., supra. It 
is fraudulent to affirm what is false, knowing it to 
be false. It is equally as fraudulent to affirm 
what is false knowing that the affirmation is of the 
existence of a fact about which one is in entire ig- 
norance. Wilder v. De Cou, supra. 

The remaining assignments of error need no 
special mention. Order reversed. 


NoTe.—The subject of this case has been, of late, 
receiving fresh attention on account of the recent de- 
cision of Peek v. Derry, by the English House of 
Lords.! That case contains the latest exposition of 
the law of deceit by the English courts. Though it 
has met with much adverse ‘criticism, the student of 
law will find in the lengthy opinions rendered, an able 
presentation of the law governing the question of 
false representations. The action was for damages, 
brought by a subscriber for stock, against the direct- 
ors of the corporation for deceit by their representa- 
tion in a prospectus stating that the company had a 
right to use steam, etc., on the faith of which he sub- 
scribed, when in fact they had not such a right and 
were unable to procure it. The question was how far 
a man may go in makinga false statement of fact for 
his own advantage without reasonable grounds for 
believing it to be true, and the court ruled that it was 
not enough that the defendant had no reasonable 
ground for his belief, but that he must also know that 
he has no reasgnable ground. The result of this de- 
cision may be summed up as follows, viz: A person 
makes a fraudulent statement: ist. When he makes a 
statement which he knows or believes not to be true. 
2d. When he makes a statement which he believes to 
be true, if he has no reasonable grounds for bis belief, 
and if he, at the same time, knows that he has no rea- 
sonable grounds. 3d. If he makes the statement care- 
lessly, whether it be true or false, and, therefore, 
without any real belief in its truth. 

The decision has been met by an earnest protest 
from Sir Frederick Pollock, editor of the Law Quar- 
terly Review, in an able article in the October num- 
ber of that magazine. He examines in detail the 
earlier cases, beginning with Pasley v. Freeman,? and 
refers to Polhill vy. Walter,? Smout v. Ilbery,4 Adam- 
son V. Jarvis,5 Haycraft v. Creasy,® Burrows v. Lock,’ 


1 See 29 Cent. L. J. 122, 381. 
23 Term. Rep. 51. 

33 B. & Ad, 114, 124. 

410 M. & W. 1,9, 10. 

5 4 Bing. 66. 

6 2 East, 92. 

710 Vesey, 470. 
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Williamson v. Allison,’ Taylor v. Ashton,® Collins v. 
Evans,!° and then quotes from the well known discus- 
sion of the subject in the House of Lords in the later 
case of Western Bank of Scotland vy. Addie," and 
from Sir George Jessel’s judgment in Hine v. Cam- 
pion,!? and eoncludes that none of these decisions 
support the conclusion of the House of Lords in 
Derry v. Peek, except perhaps Taylor v. Ashton, and 
that the former case in effect overrules Polhill v. 
Walter and Burrows v. Lock. 

Bigelow on the Law of Fraud, p. 509, states the 
rule to be that a false representation may be made 
scienter in any of the following ways: 1. With actual 
knowledge of its falsity. 2. Without knowledge either 
of its truth or falsity. 3. Under circumstances in 
which the person making it ought to have known, 
even if he did not know of its falsity. There is no 
doubt of the general rule that to be actionable the 
representation must be dishonest, but there are ex- 
ceptions, as for instance when a man is bound to 
know and makes assertions without any care for their 
truth, or when a man asserts that a specific fact 
which is capable of being definitely known is within 
his own knowledge, when in fact he does not know it; 
but we find no case cited by Mr. Bigelow, either in 
this country or in England, in which the precise ques- 
tion involved in Derry v. Peek was definitely decided. 
The New Jersey Law Journal for November, 1889, in 
an interesting comment upon this case, says that the 
case of Cowley v. Smith 3 bears very nearly upon the 
question in Peek v. Derry. That was an action for 
deceit by a depositor in a savings bank against a di- 
rector for representing that the bank was solvent when 
in fact it was insolvent. It was held that it was error 
to instruct the jury “that if the defendant asserted the 
fact as to the condition of the bank as of bis own posi- 
tive knowledge and did not in fact know what its con- 
dition was, then the plaintiff acting upon tbat, and 
being injured was entitled to recover,” and that it 
should have been left to the jury to say whether upon 
the evidence the defendant made the representations 
with a fraudulent purpose to deceive or in good faith 
and with the honest belief that they were true. Judge 
Depue went over the English cases, referring especially 
to Pasley v. Freeman, Haycraft v.-Creasy, and Taylor 
v. Ashton. Speaking of the English and American 
cases cited in the notes to Pasley v. Freeman he says: 
“They have put the law on this subject where it was 
put by Pasley v. Freeman and Haycraft v. Creasy and 
have, I think, upon principle as well as by the great 
weight of authority, established the law on the rational 
basis that in the action of deceit moral fraud is essen- 
tial to furnish a ground of action.”’ 

And this seems to be the current of authority, in 
this country, at least, and is in harmony with the doc- 
trine enunciated in the principal case. 

The American doctrine on this subject is about as 
follows: Fraud, considered as a ground for avoiding 
a contract, consists in any of the following acts, com- 
naitted by one of the parties or with his connivance,!4 
with intent to induce the other to enter into the con- 
tract, reasonably relied upon by the latter,!6 and ac- 
tually inducing him to enter into the contract,” viz: 


8 2 East, 446. 
911M. & W. 401. 
105 A. B. 804. 
lL, R. 1 H. L. 145. 
127 Ch. D. 844. 
13 46 N. J. Law, 380. 
14 Kenner v. Harding, 85 Ill. 264; Witherwax v. Riddle, 
121 Ill. 140; Adams v. Soule, 33 Vt. 538. 
15 The characteristic of fraud, as distinguished from 





I. A false representation of a material 8 fact® by 
one with knowledge of the falsehood,” or in reckless 
disregard of what may be the truth.?! 

II. The active concealment of a material fact by one 
with knowledge or belief of the fact.22 

IIL. Any other act fitted to deceive.%3 

A clear and succinct statement of the law pertain- 
ing to this subject will be found in the recent work 
on the “General Principles of Contracts,” by Pro- 
fessor Reuben M. Bevjamin. 

LYNE S. METCALFE, JR. 


misrepresentation, is a dishonest intention to induce a 
person to enter into a contract by misrepresentation or 
by such concealment as amounts to distortion of truth, 
and is equivalent to misrepresentation. Such intention 
will be inferred from a knowledge of the falsity of the 
representation, or where it is recklessly made, as of 
one’s own knowledge when the party knows nothing 
on the subject either way. See Schoo] Directors v. 
Boomhorn, 83 Ill. 17; Kennedy v. McKay, 43 N. J. L. 288. 

16 Livingston v. Strong, 107 Ill. 302; Hicks v. Stevens, 
121 Ill. 186; Mead v. Bunn, 32 N. Y. 275; David v. Park, 103 
Mass. 501; Craig v. Hamilton (Ind.), 21 N. E. Rep. 315. 

17 Ming v. Woolfolk, 116 U. 8. 599; Taylor v. Guest, 58 
N. Y. 262; Hefner v. Vandolah, 57 Ill. 520. 

18 Geddes v. Pennington,5 Dow. 159; Dawe v. Morris 
(Mass,), 21 N. E. Rep. 313. 

19 Representation as to matter of law is not sufficient. 
Ins. Co. v. Reed, 33 Ohio St. 298; Upton v. vribilcock, 91 
U. 8.50; Drake v. Latham, 50 Ill. 270; Dillman Nadle- 
hoffer, 119 11]. 567; Burt v. Bowles, 69 Ind. 1. Nor as to 
matters of opinion or judgment: Sawyer v. Pickett, 19 
Well. 146; Mooney v. Miller, 102 Mass. 217; Tuck v. 
Downing, 76 11]. 71; Doran v. Eaton (Minn ), 41 N. W. 
Rep. 244; Southern Development Co. v. Silva, 125 U. 8. 
247; Jenne v. Gilbert (Neb.), 42 N. W. Rep. 415; Nounnan 
v. Sutter County Land Co., 30 Cent. L. J. 23. Nor as to 
matters of intent onthe part of the seller: Dawe v. 
Morris (Mass.), 21 N. E. Rep. 313. A false statement of 
what an article cost is, in general, but an opinion: 
Shade v. Creviston, 93 Ind. 591. But contra: Bishop v. 
Small, 63 Me. 12; Medbury v. Watson, 6 Metc. (Mass.) 254. 
And in Illinois it has been held that the vendor may 
puff his property in the most extravagant manner or 
falsely state its cost far above what he paid for it, and 
thereby incur no liability for the deceit: Tack v. Down- 
ing, 76 ill. 71; Banta v. Palmer, 47 Ill. 355. 

20 Conant v. National State Bank (Ind.), 22 N. E. Rep. 
250. In an action for damages for alleged fraudulent 
representations made on the sale of a newspaper to 
plaintiff, defendant is liable, although he } rofessed to 
rely on the representations of others, and gave the 
source of his information, if he knew, or had :eason to 
believe, that they were untrue: Hanscom v. Drullard 
(Cal.), 21 Pac. Rep. 736. But see Kirkpatrick v. Reeves 
(Ind. ), 22 N. E. Rep. 139. bead 

21A false representation, recklessly made without 
any knowledge or ground of belief, will be deemed 
fraudulent: Litchfield v. Hutchinson, 117 Mass. 195; 
Cooper v. Schlessinger, 111 U. 8. 148; Cabot v. Christie, 
42 Vt. 121; Ruff v. Jarrett, 94 Ill. 475; Allison v. Jack 
(Iowa), 40 N. W. Rep. 811; Case v. Ayers, 65 Ill. 142; 
Stone v. Denny, 4 Metc, 151; Griswold v. Gebbie (Pa.), 17 
Atl. Rep. 673. 

22 Croyle v. Moses, 90 Pa. St. 250; Cogel v. Knisely, 89 
lil. 601; Kenner v. Harding, 85 Ill. 264; Atwood v. Chap- 
man, 68 Me. 38; Rhode v. Alley, 27 Tex. 443. 

23 As, for instance, a false promise to pay for goods 
by a party whose object is to obtain them from the 
owner with his consent through the form of purchase) 
when the party knows that he is insolven; and intends 
never to pay for them: Donaldson v. Farwell, 93 U. 8. 
631; Stewart v. Emerson, 52 N. H. 301; Dow v. Sanborn, 3 
Allen, 181; Wright v. Brown, 67 N. Y. 1; Allen v. Hart- 
field, 76 ll. 358. 
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RECENT PUBLICATIONS. 





A TREATISE on the Wrongs called Libel and Slander, 
and on the Remedy by Civil Action for these 
Wrongs, together with a chapter on Malicious 
Prosecution. By John Townshend. Fourth Ed- 
ition. New York: Baker, Voorhis & Co., Law 
Publishers, 66 Nassau St. 1890 


This edition contains several hundred additional 
references to decisions in the American, English, 
Scotch and Australian reports and alsoa chapter de- 
voted to the law of malicious prosecution. The 
general character and scope of this already favorably 
known work is best expressed in the learned writer’s 
own statement. He says: ‘“‘We desire not merely io 
collect, epitomize and classify under appropriate titles 
the reported adjudications, but to probe the subject 
to its core and unfold the principles which it involves, 
and to show not only what has been decided but the 
principles of those decisions, to lay down, if we can, 
such rules as will enable one under any given state of 
circumstances to determine when a wrong as slander 
or libel has oceurred, when a remedy may properly be 
sought, and how it may be pursued and obtained.” 
All this has been done. The author has not made this 
work a mere digest citing cases pro and con leaving 
the student to deduce the proper rules from the cita- 
tions, but has pointed out clearly what therule is 
upon each proposition presented, not only basing his 
conclusion upon adjudicated cases but by probing 
down into the general principles of the law, not alone 
of this country and the common law of England, but 
also of the ancients. That portion of the work de- 
voted to the history of the origin of the remedy by 
action for slander or libel will prove interesting to the 
curious student as well as of great value to the prac- 
ticing attorney. The work is in one volume of 850 
pages with a most complete index, and the mechanical 
execution is exceedingly handsome. 








QUERIES. 





[Subscribers are invited to send short answers to the 
following.) 


QUERY No. 8. 


By section 6841 of the Revised Statutes of Missouri 
of 1889, marriages between first cousins are declared 
to be absolutely void. I have a case under advise- 
ment which is as follows: A had ason B, by his first 
wife, and on her death married another woman, and 
by her hadason C. B now has. a son and C has a 
daughter, who have married since the law above re- 
ferred to went into effect. Are they first cousins, and 
is their marriage void under section 6841? Again, 
suppose they go to another State, where marriages 
between cousins is not prohibited, and are married 
there and return to this State, how does this section 
affect their marriage? J. W.C. 


QUERY No. 9. 

A, who is a contractor, entered into an agreement 
with C to build a house in a Kansas town for C. A 
employed B to do the plastering. When B finished 
the work he and A made a settlement, in which A 
owed B $60. A gave B an order on C for the amount 
of the debt, which B presented toC for payment. C 
honored the order, and B surrendered it to C, who 





gave him an order on D for the face value of it. This 
last order was presented to D, who verbally assured 
B that he would pay it as soon as his money came 
from the East. D’s money was slow in reaching him, 
but B kept the order on D. In the meanwhile A and 
C had a settlement, and C charged A’s account with 
the amount of A’s $60 order to B, which was deducted 
from the amount of the contract price between A and 
C. B’s orderis not yet paid. Sould he sue A,Cor 
D? Does thelaw of novation apply in a suit between 
A and B, in which B seeks to recover the $60 from A? 
J. 
QUERY NO. 10. 

The granting clause of a deed is as follows: ‘‘A and 
B, his wife, convey aod warrant to C and to her chil- 
dren and heirs of her body, the following described 
real estate,” etc. Atthe time of this conveyance C 
had one child, a boy living. Does he take as a grantee 
with his mother, C, or does she take the whole 
estate? , H. 


QUERIES ANSWERED. 
QuERY No.7. 
[ To be found in Vol. 30, Cent. L. J. p. 62.) 


Where two writs of execution are delivered to the 
sheriff, and he executes the one last delivered first, 
the properiy or the goods@s bound by the sale, and 
the money must be paid over to the plaintiff in the 
writ under which the sale was made. The plaintiff in 
the writ first delivered has his remedy only against 
the sheriff, for the breach of duty in not executing 
first the writ which was first delivered to him. See 
Love v Williams, 4 Fila. 126. wW.L. P 





QUERY No. 7. 
[To be found in Vol. 30, Cent. L. J. p. 82.) 


The right tocompensation accrued at the time of 
tuking, and belongs to the then owner, and being a 
chose in action does not pass with a conveyance of the 
land, in the absence of an express agreement to that 
effect: 100 Ind. 407, and numerous authorities cited. 

W. 4H. B. 

Another answer. B cannot recover. He has suf- 
fered no injury. He bought the lot with the road on 
it, and the presumption of law is that he paid for the 
land no more than its value at the time of his pur- 
chase. Damages do not run with the land. They 
accrue alone to the person who owns the real estate 
atthe time the railroad is constructed. He only can 
be heard to complain; his grantee cannot. See 
Wabash, etc. R. Co. v. MeDougal (Iil.),6 Western 
Reporter, 321; Chicago, ete. R. Co. v. McAuley (Ill), 
8 Western Reporter, 457; Campbell v. Indianapolis, 
ete. R. Co., 110 Ind. 490; Indiana, ete. R. Co. v. Allen, 
100 Ind. 409; Church v. Grand Rapids, ete. R. Co., 70 
Ind. 161. 7. 2. 3. 








HUMORS OF THE LAW. 


A STRUGGLE FOR A VERDICT.—A German had got 
into a row with a quarrelsome Irishman, who had 
long been a terror in his neighborhood, and the Irish- 
man had been left stone-dead on the field. A young 
and inexperienced lawyer undertook the defense of 
the German, and just before the case was to be tried 





XUM 












VoL. 30. 


THE CENTRAL LAW JOURNAL. 





103 








he found to his dismay, that the jury was composed 
of eleven combative looking countrymen of the mur- 
dered man, the twelfth being a German. This of 
course would never do. A “defense fund” was im- 
mediately raised and the German was approached 
with all due caution, and the promise if he managed 
to get the accused off with a verdict of manslaughter 
it would be worth $1,000 to him; all he had to do was 
to stick to that one word ‘‘manslaughter.” Well, the 
verdict came in “manslaughter” in great shape, and 
the joyful attorney for defense couldn’t get the $1,000 
into the German’s hands too quick. Shaking hands 
with him after the money was placed, he slapped him 
on the back and said: “You did nobly; you must have 
had an awful time making those Irishmen agree to 
simple manslaughter.” ‘Vell, I should say so,” re- 
plied Schmidt, ‘‘dey was all for acquittal. 


COURTING IN ILLINOIS.—The law presumes that 
everybody knows what he may and may not do, and 
acting on that presumption unpleasantly enlightens 
those who are not so wise as they should be. An Illi- 
nois citizen brought his daughter’s young man before 
a justice for violently ejecting him from his own par- 
lor one Sunday evening. After hearing the other side 
the justice said: “It appears that this young man was 
courting the plaintiff’s gal, in plaintiff’s parlor; that 
plaintiff intruded, and was put out by the defendant. 
Courting is a public necessity, and must not be inter- 
rupted. Therefore, the Jaw of Illinois will hold that 
a parent hasno legal right ina room where courting is 
afoot. Defendant is discharged, and plaintiff must 
pay costs.”’ 


WEEKLY DIGEST 


Of ALL the Carrent Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Cireuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions. 
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1, ADMINISTRATOR’S 8\LE—Estoppel.—An administra- 
tor’s sale of land of a decedent to pay debts, in pursu- 
ance of an order of the probate court, on the mere 
written consent of the widow, by which she waives the 
publication and posting of notice required by Rev. St. -‘ 











Ind § 2355, is invalid, but she and her heirs are estopped 
to claim title to her interest, if she received and re- 
tained her share of the price.—Roberts v. bindley, Ind., 
22 N. E. Rep. 967. 

2. ADMINISTRATOR’S BonD—Set-off.—_In an action on 
an administrator’s bond, the administrator may set 
up a counter-claim for money paid out in excess of re- 
ceipts; and the objecticn that, owing to insolvency of 
the estate, he paid claimants more than they were en- 
titled to, must be raised by reply.—Siate v. Barrett, Ind., 
22 N. E. Rep. 969. 

3. ADMIRALTY—Shipping.—The act of June 19, 1886, ex- 
tending the benefits of limited liability legislation to 
vessels engaged in inland navigation, having been as- 
sailed for alleged unconstitutionality, held, that the act 
is valid, in view of the power of congress to regulate 
commerce, because the law amended excepted from 
its operation inland navigation only, and not internal 
commerce, as insisted.— The Katie, U.8. D.C. (Ga.), 40 
Fed. Rep. 480. 

4, ADMIRALTY JURISDICTION.—On liabel against cargo 
for freight and other charges where claimints admit 
that the freight is due, but deny liability for the other 
charges, the cause of action may be severed, and judg- 
ment rendered for libelants for the freight charges, 
though such separation destroys the right of appeal to 
the Supreme Court of the United States, by reducing 
the amount in controversy below its jurisdiction.— 
Larrinagav. Two Thousand Bags, U. 8. C. C. (La.), 40 Fed. 
Rep. 507. 

5. ADVERSE POSSESSION—Fraud.—Mere notice of an 
outstanding title to land in a third person at the time of 
purchasing it is not such fraud as will prevent the pur- 
chaser from acquiring a prescriptive title by posses- 
sion, if he acted in good faith.—Lee v. Ggden, Ga., 10 8. 
E. Rep. 349. 

6. APPEAL—Injunction and accounting.—A decree for 
plaintiffs on a bill for an injunction and an ac ounting, 
and for the payment to plaintiffs of the amount found 
due them, granting an injunction and ordering an ac- 
counting before a referee, is not final or appealable, 
and it is immaterial that it also dismisses a cross-com- 
plaint of defendants.— Winters v. Ethell, U. 8.8. C., 108. 
C. Rep. 56. 

7. APPEALABLE DECREES.—A decree adjudicating the 
parties’ proportionate interests in land, and directing a 
reference to a master, who shall report at a subsequent 
term, when the court will determine what amount 
shall be charged as a lien on the several interests, and 
whether there shall be a sale to satisfy the liens, is not 
a final decree from which an appeal can be taken.— 
Davie v. Davie, Ark., 12 8. W. Rep. 558. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Attach- 
ment.—Goods and chattels assigned by a debtor to de- 
fraud creditors being attachable in the hands of his as- 
signee at the suit of a defrauded creditor, the sheriff or 
his indemnitors may defend the taking of such goods 
by showing that it was underu valid attachment, and 
that the assignment was fraudulent as to the attaching 
creditor.—Hess v. Hess, N. Y., 22 N. E. Rep. 956. 

9. ATTACHMENT.—An officer who seeks to justify the 
taking of property under an attachment must show 
that the writ was actually returned on the rule-day to 
which it was made returnable, or show a legal excuse 
why the writ was not returned in the time required by 
law.— Dowling v. Bowden, Fla., 6 South Rep. 765. 

10, ATTACHMENT SALE.— A chancery sale under at- 
tachment is within the purview of Mansf. Dig. Ark., § 
3067, which provides that when real estate, or any in- 
terest therein, is sold under execution, the same may 
be redeemed by the debtor within 11 months thereafter. 
— Beard v. Wilson, Ark., 12 8. W. Rep. 567. 

11. ATTACHMENT — Amendments, — Where a seal is 
omitted by mistake from a writ of attachment issued in 
asuit begun in a Wisconsin court but removed to the 
federal court, the latter court wiil regard the writ as 
amended in that particular, as it would have been so 
amendable under the State laws.— Wolfv. Cook, U. 8. C. 
C. (Wis.,) 40 Fed. Rep. 432. 
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12. ATTACHMENT — Delivery Bond. — Accidental de- 
struction ofthe property by fire is no defense to an ac- 
tion on the delivery bond authorized by Rev. St. Ind. § 
924, providing that defendant in attachment may keep 
the property by executing an undertaking that the 
property shall be properly kept and taken care of, and 
shall be delivered on demand to satisfy judgment, or 
that he will pay the appraised value of the property.— 
Doggett, Bassett ¢ Hillis Co. v. Black, U.S.C. C. (Ind.), 40 
Fed. Rep. 439. 


13. ATTORNEY AND CLIENT.— Where an attorney ex- 
changes land with his client, he must show that the 
trade was fair, and that he gave an adequate consider- 
atiou for his client’s land.— Cooper v. Lee, Tex., 12 8S. W. 
Rep. 483. 


14. BANKS AND BANKING—Checks,. —The assurance by 
the drawee bank that a check is good, and will be paid, 
is not such a certification of the check as will release 
from liability the payee, where the holder cashes the 
check on his indorsement and presents it for payment 
in the due course of business.—Farmers’ ¢ Traders’ 
Bank v. Bank of Allen County, Tenn., 125. W. Rep. 545. 


15. BANKS AND BANKING—National Banks.—Act Cong. 
1789, §9 (Rev. St. §§ 563, 711), gave the United States 
district courts exclusive jurisdiction of all suits for 
penalties and forfeitures incurred under the laws of the 
United States. The National Banking act of June 3, 
1864, as amendea February 18, 1875 (Rev. St. §§ 5197, 
5198), authorized national banks to sue and be sued in 
any court as fully as natural persons, and provided 
that suits against them might be brought in the United 
States courts in the district, or “in any State, county, 
or municipal court in the county or city, in which said 
association is located, having jurisdiction in similar 
cases.” Held, that the latter act modified the former 
in respect to jurisdiction of acts against nationai banks 
for penalties, and gave concurrent jurisdiction to the 
State courts.—First Nat. Bank v. Morgan, U.S. 58. C., 108. 
C. Rep. 37. 


16. BILL OF EXCEPTIONS—Review.—Under rule 4 of the 
supreme court, as well as numerous decisions, a gen- 
eral exception to the whole charge of the court below 
will not avail for review unless the whole charge is 
substantially wrong.—Anthony v. Louisville § N. R. Co., 
U.8. 8. C., 108. C. Rep. 53 


17. BOUNDARIES—Accretions.—Under Rev. St. U. 8. § 
2396, in surveying a lot bordering on a river the water- 
course becomes the boundary, and continues so no 
matter how much it shifts by accretion, and conveyances 
of the lot pass all, including such accretion, to that line. 
—East Omaha Land Co. v. Teffries, U.8. C. C. (Neb.), 40 
Fed. Rep. 387 


18. CARRIERS—Negligence.—Where a shipper of stock 
on a freight train accompanying two loads of his stock, 
was severely injured by a sudden forward motion or 
jerk of the train, without any signal thereof, held, that 
as the shipper voluntarily placed himself in a position 
of known danger, and,as he was not upon the top of 
the train to look after or care for his stock, the railroad 
company is not liable in damages for his injuries.— 
Atchison, etc. R. Co. v. Lindley, Kan., 22 Pac. Rep. 793. 


19. CARRIERS—Discrimination.—A bill seeking injunc- 
tion sgainst extortionate charges must allege that com- 
plainant has no other means of carrying on his business 
than those wherein he is so overcharged.—De Bary Line 
v. Jacksonville, etc Ry. Co., U.8.C.C. (fla.), 40 Fed. Rep. 
392. 

20. CARRIERS OE GooDS—Delivery.—Where a contract 
of affreightment is entered into by a railroad company 
for transpertation toa certain point and delivery to 
the consignees, its liability ceases when it has trans- 
ported the car to such point, and given the consignees 
an opportunity to receive and carry away the goods; 
and they are not bound to deliver the car to another 
road, fur more convenient delivery, uniess it is shown 
that it is the custom or usage to do so.—Melbourne v. 
Lowisville ¢ N. R. Co., Ala., 6 South Rep. 762. 





21. CERTIORARI—Sale.—Under Mansf. Dig. Ark. § 1368, 
authorizing certiorari to correct erroneous proceedings, 
it is the proper remedy to set aside, at the instance of 
an h®@,, a sale of decedent’s land to satisfy a debt, 
where it appears that the proceedings were entirely ir- 
regular; that petitioner was a young child at the time 
of sale; that the administrator, who was also petition- 
er’s guardian, was an imbecile; that petitioner was not 
apprised by the record that a time had been fixed for 
the sale, and so could not take the proper steps for ap- 
peal; that the land was partly deceased’s homestead, 
and was worth far more than was paid.—Burgett v. Ap- 
person, Ark., 12 8. W. Rep. 559. 


22. CHATTEL MORTGAGE—Change of Possession.— Un- 
derthe statute of Indiana a mortgage of a stock of 
merchandise is valid, where the mortgagoris allowed 
to remain in possession and sell in the ordinary course 
of business, applying the proceeds of sales tothe pay- 
ment of the debts secured. — Rindskof' v. Vaughan, U. 8. 
C. C. (Ind.), 40 Fed. Rep. 394. 


23. COMPROMISE—Fraud.—One who has compromised 
a claim for injuries caused by the carelessness of 
another, cannot, though the contract was fraudulent, 
and therefore void under Code Ga. § 2751, sue for such 
injuries without first rescinding the contract by tender- 
ing back the consideration received. — Zast Tennessee, 
etc. Ry. Co. v. Hayes, Ga., 10 8. EK, Rep. 250. 


24. CONFLICT OF LAaws—Contracts—Carriers. — A con- 
tract of transportation by a common carrier,in which 
the shipper, in consideration of reduced freight 
charges, releases the carrier from liability for negli- 
gence, when made and carried out ina State where 
such contracts are held valid, is valid in Pennsylvania. 
— Forepaugh v. Delaware, etc. R. Co., Penn., 18 Atl. Rep. 
503. 

25. CORPORATIONS—Contracts, — Where a contract is 
madeinthe name and for the benefit of a projected 
corporation, the corporation, after its organization, 
cannot become a party to the contract, either by adop 
tion or ratification of it.— Abbott v. Hapgood, Muss., 22 N. 
E. Rep. 907. 

26. CORPORATIONS—Stockholders.—Under Rev. St. Ind. 
1881, § 3869, which provides that stockholders of manu- 
facturing and mining companies shall only be liable for 
the amount of the stock subscribed by them, a creditor 
cannot sue a stockholder or a subscriber to the original 
articles of association for the amount of unpaid stock 
or subsciiptions; as the only liability is to the corpora- 
tion, or to a receiver in case of its insolvency, and it is 
immaterial that plaintiff alleges that he is the only 
creditor.— Wheeler v. Thayer, Ind., 22 N. E. Rep. 972. 


27. CORPORATIONS — Service of Process. — Act Tenn. 
1887, ch. 226, does not, by implication, repeal the pro- 
visions of Code Tenn. §§ 2831-2834 (Mill. & V. Code, §§ 
3536 3539), regulating the service of process on foreign 
corporations having a resident local agent, and does 
not apply to such corporations.— Cumberland Telephone 
G Tel. Co. v. Turner, Tenn., 128. W. Rep. 544. 


28. CRIMINAL LAw—Threats.—On a trial for murder, it 
is not prejudicai error to allow a witness for the State 
to testify as to threats made by defendant against de- 
ceased, after defendant has closed her testimony, 
though the testimony of such witness is not in rebuttal 
of any evidence introduced by defendant. — Lewis v. 
State, Ala., 6 South. Rep. 755. . 


29. CRIMINAL LAaw—Assault — Intent.—Iu charging the 
commission of an assault with intent to commit a fel- 
ony, where the intent characterizes and forms a part of 
the offense, such as an assault with intent to kill, or 
maim, or rob, or ravisb, it is essential that the specific 
intent should be averred.—State v. Child, Kan., 22 Pac. 
Rep. 721. 

30. CRIMINAL Law—Rape.—In a prosecution for rape, 
the fact of the woman having made complaint soon 
after the commission of the offense, and that she named 
the person who committed the offense,is evidence to 
go to the jury; but her detailed statement of the cir- 
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cumstances under which she was outraged cannot be 
given in evidence on the trial of the cause by the party 
to whom she made the statement.— Zilis v. State, Fla., 6 
South, Rep. 768. 

31. CRIMINAL LAW—False Pretenses. — An indictment 
for obtaining property under false gretenses must show 
that the false pretense relates to a past event, or of a 
fact having a present existence, and not to something 
to happen inthe future, unless such false pretense is 
made in writing, and signed by the party to be charged ; 
otherwise the indictment charges the defendant with 
no offense known to the criminal laws of this State.— 
Scarlett v. State, Fla., 6 South. Rep. 767. 

32. CRIMINAL Law—Confessions.—A sworn confession, 
made long anterior to trial, and not preliminary 
thereto, is admissible in evidence. — United States v. 
Brown, U. 8. D. C. (S. C.), 40 Fed. Rep. 457. 

33, CRIMINAL Law—Adultery.—A husband may attack 
for intimacy with his wife in his presence, raising a well- 
founded belief that the criminal act is just over or 
about to begin, and the adulterer, though in danger, 
has no right to defend himself by using a deadly 
weapon.— Drysdale v. State, Ga., 10 8. E. Rep. 358. 

84. CRIMINAL PRACTICE—Indictment.—Mansf. Dig. Ark. 
§ 2102, requiring the foreman of the grand jury to sign 
the indorsement “a true bill,” is directory, and where 
he does not sign it the objection to the irregularity is 
waived, unless made before pleading.— State v. Agnew, 
Ark., 12 8. W. Rep. 569. 

35. CRIMINAL PRACTICE — Presence of Defendant. — 
Mansf. Dig. Ark. § 2213, providing that a defendant on 
trial for a felony must be present at the trial, but that 
if he escapes from custody after commencement of 
trial, or, “if on bail, shall absent himself during the 
trial,’ the trial may progress to a verdict, does not 
violate the constitutional guaranty (Const. Ark. art. 2, 
§ 10) that the accused shall have the right to be con- 
fronted with the witnesses against him, as this does 
not give him the rightsto abscond, and then complain 
of his own absence.—Gore v. State, Ark., 12 8. W. Rep. 
664. 

36. CRIMINAL PRACTICE — Crimes against Banking 
Laws.—Thougbh an act constituting forgery under Code 
N. C. 1883, § 1029, was committed solely for the purpose 
of deceiving the examiner appointed under the United 
States national banking laws, and therefore violates 
Rev. St. U. 8. § 5209, the jurisdiction of the State courts 
to try the indictment for the forgery is not ousted by 
the fact that by section 711 the federal courts are given 
exclusive jurisdiction of offenses against the United 
States.—Cross v. State, U. 8. 8. C., 10 S. C. Rep. 47. 

37. CRIMINAL PRACTICE—Sentence.—Where a defend- 
ant convicted of a felony is not sentenced until several 
days after the conclusion of the trial, and the record 
does not affirmatively show that he was then person- 
ally present, the judgment must be reversed; there be- 
ing no presumption that the defendant was present 
when sentenced.—Aarris v. People, I1l., 22 N. E. Rep. 826. 


38. DOWER— Attachment. — The right of dowress to 
have dower assigned to her out of the lands of her de- 
ceased husband cannot be attached or taken on execu 
tion in an actionatlaw. But such right may be reached 
by creditors in equity, under Pub. St. Mass. ch. 151, § 2. 
cl. 11, cs amended by St. Mass. 1884 ch. 285.—McMahon v. 
Gray, Mass., 22 N. E. Rep. 923. 

39, EASEMENTS—Stairways.— When the owner of an 
entire estate makes one part of it visibly dependent for 
the means of access upon another, and creates a way 
for its benefitover the other, and than grants the de- 
pendent part, the other part becomes subservient 
thereto, and the way constitutes an easement appurten- 
ant to the estate granted, and passes to the grantee as 
accessorial to the beneficial use and enjoyment of the 
granted premises.—National Exch. Bank v. Cunningham, 
Ohio, 22 N. E. Rep. 924. 

40. ELECTIONS AND VOTERS—Jurisdiction. — In the ab- 
sence of special statutory authorization, courts are 
without jurisdiction, ratione materie,to entertain cases 









of contested election.— State v Dortch, La., 6 South Rep. 
777. . 

41. EMINENT DOMAIN —Damages. —In condemnation 
proceedings for the assessment of damages occasioned 
by the procuring of a right of way fora railroad com- 
pany, the owner of land may recover damages only for 
his loss in surrendering to the railroad company such 
right of way, and cannot recover in such a proceeding 
for independent trespasses committed by the railroad 
company or its agents outside of the right of way.— 
Leavenworth, ete. Ry. Co. v. Usher, Kan., 22 Pac. Rep. 734. 

42. EMINENT DOMAIN—Opinion Evidence.—In an ac 
tion for damages for injury to property by the erection 
and maintenance of an elevated railroad, the opinions 
of witnesses as to what the fair rental value of the 
property would be if the railroad had not been built are 
inadmissible.—McGean v. Manhatian Ry. Co. N. Y., 22 N. 
E. Rep. 957. 

43. EMINENT DOMAIN.—Const. Ark. 1874, art. 12, §9, 
provides that “no property nor right of way shall be 
appropriated to the use of any corporation until full 
compensation therefor shall be made first to the owner 
in money, or first secured to him by a deposit of money; 
which compensation shall be ascertained by a jury of 
twelve wen.” Held, that the clause prescribing trial by 
jury has reference only to the final assessment of the 
compensation.—EZzr parte Reynolds, Ark., 12 8. W. Rep. 
570. 

44. EVIDENCE— Character.— Where, on trial for as- 
sault with intent to kill, defendant, after testifying in 
his own behalf, and without effort of the State to im- 
peach his character for truth, has offered evidence of 
his reputation for truth and veracity, he cannot com- 
plain, on appeal, of the introduction in rebuttal by the 
State of evidence of particular acts tending to show his 
low and immoral associations, since it™is illegul evi- 
dence in rebuttal of illegal evidence. — Morgan v. State, 
Ala., 6 South Rep. 761. 


45, EXECUTORS—Duties.—An executor is not bound by 
the duties of his office to pay bankers, brokers, and 
other persons a bonus above legal interest, to secure a 
loan of money to redeem property, belonging to the 
estate of his testator which has been sold under the 
decree of a court having jurisdiction to order the same, 
nor is he bound to pledge his own securities or use his 
own credit to secure such loan.—In re Aolladay’s Es- 
tate, Oreg , 22 Pac. Rep. 750. 

46. FEDERAL CourTs.—The jurisdiction of the United 
States court forthe eastern district of Texas over “No 
Man’s Land,” is sufficiently clear to grant a removal to 
the State of Texas of one indicted by that court fora 
crime committed there and arrested in another State.— 
In re Jackson, U. 8. C. C. (Kan.), 40 Fed. Rep. 372. 


47, FEDERAL CourRTS—Tax-Sales.—The federal courts 
have jurisdiction of a suit between citizens of different 
States, to set aside sales of lands forfeited to the State, 
and deeds there for illegality and irregularity though 
such sales and deeds were made pursuant to 
an order of a State court of the county where the 
lands sold are situated.—De Forest v. Thompson, U. 8. C. 
C. (Va.,) 40 Fed. Rep. 376. 

48, FEDERAL CourRTS—Fees.—In an action against the 
United State by the clerk of a district court to recover 
fees due him, defendant cannot introduce evidence to 
prove, inthe way of counter-claim, that plaintiff has 
received and failed to account for fees received by him 
in the naturalization of aliens, since he is not bound to 
account for such fees.—Aill v. United States, U. 8. ©. C. 
(Mass.), 40 Fed. Rep. 441. 

49. FRauDs—Statutes of—Sale of goods.—A creditor, 
by parol agreement with the debtor, took the bonds, 
held as collateral security, in satisfaction of|the debt, 
and discharged the debtor. The bonds were paid to 
the creditor, and the surplus was accepted by the 
debtor’s representatives: Held, that the contract was 
fully executed, and the statute of frauds relative to 
sales has no application thereto.—Brown v. Farmers’ 
Loan ¢ Trust Co., N. Y.,22 N. E. Rep. 952. 
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50. FRAUDULENT CONVEYANCES— Husband and Wife.— 
When it is clearly proved that @ husband assented to 
his wife’s keeping her earnings as her separate prop- 
erty, a deed to her of land purchased with her earnings 
will, in the absence of fraud, be upheld as against his 
subsequent creditors.—Bangs v. Edwards, Ala., 6 South 
Rep. 764. 

51. FRAUDULENT CONVEYANCE.— The giving of a mort- 
gage for a larger amount than was loaned theresa, and 
with a view of covering future loans upto the amount 
of the mortgage, is not conclusive of fraud, but is open 
to explanation as to the good or bad faith of the parties 
to the transaction.—Allen v. Fuget, Kan.,22 Pac. Rep. 725. 

52. GRAND JurRY—Quailifications. — Although the law 
may require grand jurors to be registered electors, etc., 
the fact that one of the grand jurors was illegally regis- 
tered is no ground for quashing an indictment, but is 
such a defect only as is contemplated by Rev. St. U.S. § 
1025, which provides that noindictment shall be deemed 
insuflicient by reason of any defectin matter of form 
which shall not tend to the prejudice of defendant. — 
United States v. Ewan, U. 8. C. C. (Fla.), 40 Fed. Rep. 451. 

53. HIGHWAYs. — Under Mansf. Dig. Ark. § 5905, pro- 
viding for the warning required to be given by the 
road overseer to every person in the district of his ap- 
pointment to work on the public highways, service 
cannot be had by leaving the notice with the wife of 
the person to be warned. —Lowery v. State, Ark., 1258. 
W. Rep. 563. 

54. HUSBAND AND WIFE—Wife’s Separate Estate.—The 
mere recital in a deed from a husband to his wife, of a 
valuable consideration as paid from money of her stat- 
utory separate estate, had by the husband for his own 
use, does not create in the wife a statutory estate in the 
land unless the consideration was in fact paid as re- 
cited.—Hamaker v. Hamaker, Ala.,6 South. Rep. 754. 

55. HUSBAND AND WIFE. — Where a wife gives to her 
husband the use of her farm, and the personalty 
thereon, hay severed by him from the land before the 
license is revoked is subject to attachment for his 
debts.—Plaisied v. Hair, Mass., 22 N. E. Rep. 921. 

56. INSURANCE—Conditions.—A policy of insurance on 
a dwelling house and a house to let, which stood close 
together, provided that “if the above premises shall 
become vacant or unoccupied, this policy shall cease,” 
ete. The insurance was for separate sums, but the 
consideration paid was a gross sum. The buildings 
were destroyed when the dwelliog- house alone was oc- 
cupied: Held, that the contract was indivisible, and that 
the premises were not vacant, within the policy, so as 
to discharge the company from liubility for loss of the 
other house. — McQueeney v. Phenix Ins. Co., Ark., 12 8. 
W. Rep. 498. 

57. INTOXICATING LIQUORS — Nuisance. — The mere 
possession of intoxicating liquor in a dwelling house 
will not authorize the jury to find that it was kept with 
intent to sell; but the fact that such dwelling-house is 
a place of common resort, the stock of liquors kept 
there, and the circumstances under which itis kept, 
are evidence for thejury upon the question whether 
such stock was kept for use in the family, or for sale.— 
Commonwealth v. Kane, Mass., 22 N. E. Rep. 903. 

58. INTOXICATING LIQuORS — License. — Revenue Act 
Ark. 1883, imposing a license on the business of a liquor 
seller, amended by implication the general license law 
and became a part thereof; and one car: ying on such 
business in a prohibition district is liable to the penalty 
of the revenue act, by virtue of the “Drag-Net Pro- 
viso” of Act Ark. March 26, 1883, which authorizes a 
conviction for violation of the license lawin prohib- 
ition districts. — Baird v. State, Ark., 128. W. Rep. 566. 

59. INTOXICATING LIQUORS— License.—The mere act of 
taking an order for intoxicating liquors, by the agent 
of a wholesale dealer, who has no authority to bind the 
dealer to ship the goods ordered, in a county other 
than the one in which the dealer is licensed to sell, does 
not constitute a sale by the agent without license. — 
Newman v. State, Ark.,6 South, Rep. 762. 





60. JUDGMENT—Res Adjudicata.— Code Ala. 1886, § 2714, 
does not operate to exclude the record of one judg- 
ment for the plaintiff in ejectment as evidencein an 
action by the defendant to recover for the crops grown 
on the land, as the judgment is conclusive between the 
parties as to the question of title and possession, when 
collaterally attacked.—Carlisle v. Killebrew, Ala., 6 South. 
Rep. 756. 

61 JuRY—Misconduct. — Where one of a jury deliber- 
ating upon a verdict makes a statement of circum- 
stances in his own experience to influence the jury in 
estimating the damages, the verdict should be set 
aside.— Atchison, etc. R. R. Co. v. Bayes, Kan., 22 Pac. Rep. 
741. 

62. LANDLORD AND TENANT.— A surety on a note given 
by atenant for the rentalof land cannot dispute the 
authority of the lessor, when the tenant was given and 
held full and peaceable possession of the land for the 
entire term of the lease. — Oliver v. Gary, Kan., 22 Pac. 
Rep. 733. 

63. LANDLORD AND TENANT—Defective Premises. — In 
an action by a tenant against his landlord for injuries 
received through the defective conditton of a stairway 
upon the leased premises, it appeared that the title to 
the premises was in defendant’s wife, but that defend- 
ant assumed to be the owner, and conducted himself 
as such, both before and after the accident, and as- 
sumed the position of landlord, and as such contracted 
with plaintiff: Held, that defendant could not escape 
liability by showing want of title in himself.— Lindsey v. 
Leighton, Mas3., 22 N. E. Rep. 901. 


64. LANDLORD AND TENANT.— An action by a landlord 
against his tenant to recover an agreed forfeiture of 
crops in case the tenant should “voluntarily or invol- 
untarily” leave the place, cannot be maintained where 
it appears that the landlord forced him to leave be- 
cause he bought goods of persons other than the land 
lord.— Williams v. Cocke, Miss., 6 South. Rep. 774. 

65. LIMITATIONS OF ACTIONS.— ¥n an action for seduc- 
tion and breach of promise of marriage, an issue on the 
statute of limitations is not raised by an allegation in 
the declaration that plaintiff was 21 years of age,on a 
certain date, and a plea by defendant that she had at- 
tained her majority more than twelve months before 
suit was brought, and defendant,in addition to such 
plea, can plead the statute directly.— Graham v. McRey- 
nolds, Tenn., 128. W. Rep. 547. 

66. LIMITATION OF ACTIONS— New Promise. — Where 
defendant owes plaintiff on several distinct obligations, 
a letter from him to plaintiff saying, “Don’t push us, 
as yours is the only claim for goods on the shop, and I 
shall work it off as soon as possible,” without desig- 
nating which obligation he promises to “work off,” is 
not a sufficient new promise to remove the bar of the 
statute of limitations.—Opp v. Wack, Ark., 128. W. Rep. 
565. 

67. MASTER AND SERNANT — Negligence. — Question, 
upon the facts, of liability of railroad company for 
injury caused by negligence of co employee in loading 
car. — Ford v. Luke Shore, etc. R. R. Co.,N. Y.,22 N. E. 
Rep. 946. 

68. MASTER AND SERVANT — Negligence. — Where an 
employee ofa railway, while engaged in the perform- 
ance of duty, in running a hand-car, was put in sudden 
apprehansion of adangerous collision with a locomo- 
tive approaching from an opposite direction, and the 
threatened collision was due alone to the negligence of 
the company, whether it was rash or reckless to leap 
from the car, or whether he should have remained 
upon it, or left it by means less hazardous than jurmp- 
ing, are questions not clear enough under the facts of 
the present case, to justify the granting of a nonsuit.— 
Smith v. Wrightsvill G T. R. Co.,Ga., 108, E. Rep. 361. 


69. MASTER AND SERVANT—Pleading.— A plaintiff who 
declares on the common-law right of a servVant to re- 
cover for injuries received by reason of defective ma- 
terials knowingly furnished by his master, will not be 
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allowed to amend so as to recover under a statute, 
since that would introduce a new cause of action, even 
where all the facts required to be set out by statute are 
already set out in his common-law declaration, they 
being mere surplusage therein. — Bolton v. Georgia Pac. 
R. Co., Ga., 10 8. E. Rep. 352. 

70. MORTGAGE—Foreclosure—Sale.—A sale under fore- 
closure of mortgage will not be set aside on the ground 
that the person appointed to make the sale was styled 
in the decree appointing {him “commissioner” instead 
of “master,” when the authority and duties prescribed 
in the appointment are appropriate to the function 
given.—Mann v. Jennings, Fla., 6 South. Rep. 771. 

71. MORTGAGES— Redemption. — Under Rev. St. Ind. 
1881, § 2491, which is § 27 of the statute of descents, giv- 
ing the widow one-third of the lands of which her hus- 
band was seised in fee, during their marriage, and of 
lands in which he had an equitable interest at his 
death, she may redeem from a fozeclosure, had in his 
life time, toewhich she was nota party, of a mortgage 
given by him alone for the purchase price of land. — 
Barr v. Van Alstine, Ind., 22 N. E. Rep. 965. 

72. MORTGAGES—Privity. — A purchase-money mort- 
gage, executed when title to land passes, takes prece- 
dence of one given to secure a loan with which to make 
the cash payment, though the latter was recorded first, 
and was assigned to one who paid full value, the es- 
signment not being made until after the purchase- 
money mortgage was recorded.— Brower vr. Witmeyer, 
Ind., 22 N. E. Rep. 995. 

73. MUNICIPAL CORPORATIONS — Defective Streets— 
* Children. — A child of tender years, playing in the 
street,is not a trespasser, so as to affect the parents’ 
right to recover from the city for his death, occa- 
sioned by the falling upon him of a portion of a bluff 
through which the street was being graded. — Mayor v. 
McLain, Miss.}6 South Rep. 774. 

74. MUNICIPAL CORPORATIONS—Drains.—The acquisi- 
tion by a city of property on which is located a private 
drain does not make the drain a public sewer, nor im- 
pose upon the city the duty to remove obstructions for 
the benefit of a licensee.—Kosmak v. Mayor, N. Y., 22 N. 
E. Rep. 945. 


75. NEGLIGENCE— Fires. — A. porcelain factory, or a 
furnace of any kind requiring a great degree of heat in 
its operation, is dangerous to adjoining properties, and 
requires a degree of care in its management propor- 
tionate to the danger.—Hauch v. Hernandez, La., 6 South 
Rep. 785. 

76. NEGLIGENCE—Defective Highways.—In actions to 
recover damages under Pub. St. Mass. ch. 52, § 18, which 
provides that “if a person receives or suffers bodily in- 
jury through a defect in or upon a highway he may re- 
cover the amount of damage sustained thereby,” the in- 
jury must have been received solely in consequence of 
the defect in the highway.—Horrigan v. Inhabitants of 
Clarksburg, Mass., 22 N. E. Rep. 897. 


77. NEGOTIABLE INSTRUMENT — Payee —Limitation of 
Actions. —A promissory note, in the ordinary form, 
payable to the estate of a named person or order, has 
a sufficiently certain payee to constitute it a promis- 
sory note, within the meaning of Pub. St. Mass. ch. 197 
§§ 6,7, providing that an action on a promissory not® 
signed in the presence of an attesting witness, may be 
brought within 20 years. — Shaw v. Smith, Mass., 22 N. E. 
Rep. 887. 

78. PARENT AND CHILD. —In the absence of written 
acknowledgment, attested by competent witnesses, an 
illegisimate child can be adopted by, and given a right 
of inheritance in the estate of, the father, only by the 
father’s “‘publicly acknowledging it as his own, receiv- 
ing it as such, with the consent of his wife, if he is mar- 
ried, into his family, and otherwise treating it as if it 
were a ligitimate child.” “Public acknowledgment” 
requires that he should have held the child out to his 
relatives, friends, acquaintances, and the world as his 
child.—In re Jessup’s Estate Cal., 22 Pac. Rep. 742. 

79. PARTNERSHIP—What Constitutes.—Held, that ap- 





plying the test to the agreement entered into there 
was a partnership as to third persons.—Hackett v. Stan- 
ley, N. Y., 22 N. E. Rep. 745. 

80. PAYMENT— Accounts.—In an action against the 
maker of a note by one who came into possession of it 
after it was due, where defendant pleads payment to 
the original payee, he is not compelled to produce in 
evidence the whole of an account between him and 
such payee, but may produce only so much thereof as 
will make out his defense.—Lawton v. Blitch, Ga., 108. 
E. Rep. 353. 

81. PooR Laws—Promise to Repay.—A person who re- 
ceives aid from the officers of the poor of a city with- 
out having made application therefor, or representa- 
tions as to his responsibility or physical condition, is 
not liable for the amount expended by the city in bis 
support.—City of Albany v. McNamara, N. Y., 22 N.E. 
Rep. 931. 


82. PRACTICE—Publication. —Mansf. Dig. Ark. § 4359, 
provides that the affidavit of any editor, publisher, or 
proprietor of any newspaper authorized to publish le- 
gal advertisements, to the effect that an advertise- 
ment has been published in his paper for the length 
of time, etc., shall be evidence of the publication 
thereof: Held,that an affidavit of a person that the 
advertisement was published in a certain paper, with- 
out showing his connection with the paper, or his right 
to make the affidavit, is not proof of legal publication. 
—Cross v. Wilson, Ark., 128. W. Rep. 576. 

83. PRACTICE—Appearance.—A special appearance to 
contest the jurisdiction of the court does not give the 
court jurisdiction of the defendant.—Green v. Green, 
Kan., 22 Pac. Rep. 730. 

81. PINCIPAL AND SURETY—Contribution.—Where one 
of two sureties pays one-half the common liability he 
is not entitled to contribution from his co-surety, un- 
less the payment was accepted in satisfaction ofthe 
claim against both.—Pegram v. Riley, Ala., 6 South Rep. 
753. 

8. PUBLIC LanDS—Timber.—The defendant, a railroad 
corporation, purchased for use upon its locomotives 
and cars, wood severed from the public mineral lands: 
Heid, that such purchase and use was unlawful, and 
that the United States could reeover from defendant 
the value of the wood so severed and purchased by it.— 
United States v. Eureka, etc., R. Co., U. 8. C. C. (Nev.), 40 
Fed. Rep. 419. 

86. RAILROAD COMPANY — Negligence.—In an action 
against a street railroad company for injuries sustained 
by being run over by defendant’s car after plaintiff had 
fallen on the track, where it is undisputed that the 
track at that place was icy and slippery, eVidence that 
there had been no storm for two days before the ae- 
cident is inadmissible for any purpose.—Silberstein v. 
Houston, etc. R. Co., N. Y.,22 N. E. Rep. 951. 


87. RAILROAD COMPANIES—Lease—Ultra Vires.—Under 
R. L. Vt. § 3303, authorizing railroad companies to lease 
and operate the roads of other companies, a contract 
of lease by which the lessee guaranties the payment of 
the interest on bonds given in payment for the con- 
struction of the road, the interest being the same 
amount, and payable atthe same times asthe agreed 
rent, is valid.—Zastern Townships Bank v. St. Johnsbury, 
etc. R. Co., U. 8. C. C. (Vt.), 40 Fed. Rep. 423. 


88. RECKIVERS — Service of Progress. — Act. Cong. 
March 8, 1887, §§ 2,3 (24 U.S. St. 554), provide that re- 
ceivers in possession of property shall manage it ac- 
cording to the laws of the State where it is situated, and 
may be sued without leave of the court by whom they 
were appointed. In Arkansas service of process on the 
clerk or station agent of a railroad company is good 
service on the company: Held, that, where receivers 
of a railroad running through Arkansas, who were ap- 
pointed in tuat State, had removed into another State, 
the court would authorize them to be sued in the 
State courts of Arkansas by service on their station 
agents or clerks therein.—Central Trust Co. v. St. Louis, 
etc. Ry. Co., U. 8. C, C, (Ark.), 40 Fed, Rep. 426. 
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89. REMOVAL OF CAUSES.—Rev. St. U.S. § 639, subd. 3, 
providing for the removal of suits between citizens of 
different States from State to federal courts, is repealed 
by the removal act of March, 3, 1887, which repeals all 
conflicting laws.—Minnick v. Union Ins. Co., U. 8.0. C. 
(Mich.), 40 Fed. Rep. 369. 


90. SALE—Warranty.—In the sale of goods by words of 
description, which comprehend quality as well as 
variety, the descriptive words may be trusted by the 
purchaser as a warranty of both, and, though inspec- 
tion by him before acceptance will exclude from the 
warranty all patent defects, it will have no influence on 
those which are latent. — Miller v. Moore, Ga., 108. E. 
Rep. 360. 

91. TAXATION OF RAILROAD COMPANIES. — Code Miss. 
§§ 607, 608, as amended, provide that,on payment of a 
privilege tax, a railroad company sball be exempted 
from all State and county taxes, except taxes on land 
owned by the company, and not used in operating the 
road: Held, that land separated by the track from the 
buildings of the road, and not used for railroad pur- 
poses, or necessary to the operation of the road, is 
taxable. — Lewis v. Vicksburg, etc. R. Co., Miss.,6 South. 
Rep. 773. 

92. TAXATION — Municipal Corporations. — While for- 
merly the State could by contract restrict itself in the 
exercise of the taxing power, a municipal corporation 
had no such capacity in respect tothe taxing power 
committed to it.— Augusta Factory v. City Council, Ga., 10 
8. E. Rep. 359. : 


93. TAXATION — Assessment. — Under Act La. 1882, No. 
9%, § 8, requiring each tax assessor to ascertain the 
taxable property in his district, both by examination of 
the records of conveyances and by inquiries, etc., an 
assessment in the name of former owners, whose title 
has been divested by bankruptcy sale, and who are not 
in possession, and an adjudication of the landto the 
State for non-payment of taxes, are void.—New Orleans, 
etc. R. Co. v. Negrotto, U.S.C. C. (La.), 40 Fed. Rep. 428. 


94. TOWNSHIP—Parol Evidence. — Where only a brief 
abstract of the proceedings of a township board are 
entered of record, and the question arises as to what 
the action of the board was, parol evidence is compe- 
tent to supplement the record, and to show all their 
acts and proceedings.— Rock Creek Tp. v. Coddging, Kan., 
22 Pac. Rep. 741. 


%. TRUSTS — Mortgages. — A decree authorizing a 
trustee to mortgage the estate to secure aloan for aterm 
of years at 8 per cent. per annum, and to waive home- 
stead in the mortgaged property, does not give the 
trustee power to stipulate in the mortgage for the pay- 
ment of semi-annual interest on the loan, and that, in 
default of interest, taxes, or insurance, the whole debt 
should become due, and 10 per cent. attorney’s fee be 
allowed for its collection by law. — Bolles v. Munnerlyn, 
Ga., 10 8. E. Rep. 365. 


%. TrusTs—Power.—Where property is conveyed to a 
trustee, to the use of a person for life, with a power of 
appointment by will, and the cestui que trust exercises 
the power, the property does not thereby become sub- 
ject to his debts, where the will was thus made only to 
insure title to one who had previously, in good faith, 
purchased the property, when it was sold undera de- 
cree of court. — Patterson v. Lawrence, Ga., 108. E. Rep. 

97. VERDICT — Pleading. — Where several issues are 
distinctly raised by the pleadings, and the verdict une- 
quivocally states that the jury “find ali issues in favor 
of the defendant,” such finding cannot be controlled as 
toone ofthe issues by statements of factin parts of 
the answer which set up, as independent defenses, 
matters in avoidance, or in bill of exceptions relating 
to one of those defenses only.— Glenn v. Sumner, U.S. 8. 
C., 10 8. C. Rep. 41. 

98. WATERS AND WATET-COURSES — Non-navigable 
Lake.—Where an inland non-navigable lake covers a 
portion of a section of land, and the government survey 





designates the dry landin each subdivision as a frac- 
tional subdivision or iot, the purchaser from the gov- 
ernment of such lots acquires title to all that portion 
of the bed of the lake included in the whole subdivision. 
—Stoner v. Rice, Ind., 22 N. E. Rep. 968. 

99. WILLS—Perpetuities. — A bequest of all testator’s 
property to his wife, in trust, to hold the same, and use 
so much of the income and principle as may be neces- 
sary for the support of herself and children “until the 
youngest child now living attains the age of 21 years, 
or would arrive at that age if living,” at which time the 
estate is to go as it would under the intestate laws, 
creates a trust for atermof years, and is invalid, in 
violation of 1 Rey. St. N. Y. p. 723, § 15, providing that 
the absolute power of alienation shall not be suspended 
by any limitation or condition whatever fora longer 
period than during the continuance of not more than 
two lives in being at the creation of the estate.— Haynes 
v. Sherman, N. Y., 22 N. E. Rep. 938. 

100. WILLS—Trusts.— A testatrix devised ker estate in 
trust to her executors, during the lives of her son-in- 
law and her youngest grandchild then living, naming 
them,to invest the rents and profits thereoffor the 
benefit of her grandchildren living at her death or born 
thereafter, during their respective minorities; and, on 
the arrival of age of her youngest grandchild and the 
death of her son-in-law, she devised all the land of 
which she died seized, and that to be bought by the 
executors, with the rents and profits, to her grandchil- 
dren then living: Held, that the will would be construed 
to support the validity of the trust, limiting the same 
on the life of the youngest grandchild being at the time 
of its creation, and named by testatrix. — Roe v. Vingut, 
N. Y., 22 N. E. Rep. 933. 

101. WILLS—Parol Evidence. — Where a testator de- 
vises a lot by accurate description, excepting a mere 
mistake in terms asto the initial point, and further 
designates it as the lot acquired from K, and the place 
where the devisee now lives, parol testimony of the 
person who had drawn the will is inadmissible to show 
that the testator intended an adjoining lot. — Zkrman v. 
Hoskins, Miss., 6 South. Rep. 776. 


102. WILLS— Construction. — Under a will giving the 
residue of testator’s property to his executor in trust, 
with directions to invest it, and use so much as the 
trustee shall deem necessary forthe proper care and 
maintenance of testator’s son during bis life, the son is 
entitled to support according to his condition in life, 
though he is able to support himself, and the trustee is 
to exercise his discretion as to whether he shall deliver 
the money to the son, or provide necessaries for him.— 
Holden v. Strong, N. Y., 22 N. E. Rep. 960. 


103. WILLS—Testamentary Capacity.— In a suit to set 
aside a will for incapacity, and undue influence, state- 
ments made by testatrix before its execution, and 
relative thereto, are competent to prove the previous 
state of her mind and affections.— Thompson v. Ish, Mo., 
12 8S. W. Rep. 510. 

104. WITNESS—Transactions with Decedents. — Under 
Code Ala. § 2765, ina suitto set aside a mortgage as 
fraudulent the defendant mortgagor is not competent 
to testify against a bank, his mortgagee and co-defend- 
Mit, as to transactions had with the deceased cashier of 
such bank, though a decree pro confesso has been en- 
tered against the mortgagor, as he still remains a 
necessary party on the record. — Mobile Sav. Bank v. 
McDonnell, Ala., 6 South. Rep. 703. 


105. W1TNESS—Credibility. — Mansf. Dig. Ark. §§ 2902, 
2903, provide that a witness may be impeached hy the 
party against whom he is produced by showing that he 
has made statements different from his testimony, but, 
in order to so impeach him, he must be asked if he has 
made: the statement assumed, and the examination 
must indicate the time when and the person to whom 
it was made: Held, that proof of such contradictory 
statements may be made as well where he testifies that 
he does not remember them as where he denies them.— 
Billings v. State, Ark., 12 8. W. Rep. 574. 








